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In the District Court of the United States, in and for the

District of Alaska, Division No. 1.

IN EQUITY.

GAEL A. SUTTER, H. C. STRONG and

M. E. MARTIN,
Complainants,

vs.

J. R. HECKMAN, THOMAS HECK-
MAN, OTTO MILLER, and the

ALASKA PACKERS' ASSOCIATION
(a Corporation),

Defendants.

Bill of Complaint.

To the Honorabe MELVILLE C. BROWN, Judge (if the

District Court of the United States, for the District

of Alaska

:

Carl Sutter, M. E. Martin, and H. C. Strong, citizens of

tire United States, and of the said District of Alaska,

bring this their suit and bill in equity against J. R. Heck-

man, Thos. Heckman, Otto Miller, and the Alaska Pack-

ers' Association, a corporation duly organized and exist-

ing under and by virtue of the laws of the State of Califor-

nia, and engaged in the general business of fishing for

and catching salmon and other fish in the waters of the

sea adjoining the shores of the Territory of Alaska, and

in the navigable waters of the rivers of said territory, and
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canning and preparing for market and selling the salmon

and other fish so caught.

And thereupon your orators complain and say:

I.

That on the 17th day of May, A. D., 1884, when what is

commonly known as the Organic Act of Alaska, and which

provides a civil government therefor, became a law, one

Charles Dickinson, a native Alaskan Indian, was the own-

er by right, occupation, appropriation and possession of

that certain piece or parcel of land hereinafter described

and situated at Ketchikan, on Tongass Narrows, District

of Alaska, and that said Dickinson and his ancestors and

prior occupants had been for a period of more than one

hundred years prior thereto, the owners, occupants and

possessors of said piece of land, subject only in the first

instance to the paramount title of the Russian Crown,

and after the treaty of session in 18GT, whereby Alaska

became the property of the United States, subject only to

the paramount title of the United States.

II.

That on the 17th day of April, A. D. 1888, the said

Charl Dickson, for a valuable consideration, sold, re-

mised, and forever quitclaimed unto A. W. Berry, his heirs

and assigns, the said piece of land by proper instrument

in writing for that purpose, which was duly witnessed and

acknowledged, so as to. entitle it to be recorded, and was

afterwards, to wit, on the 14th day of May, A. D. 1888,

at four o'clock in the afternoon (4:00 P. M.) of said day

duly recorded in the office of the clerk of the court of the



vs. Carl A. Sutter et al. 3

said District of Alaska, ex-offi'cio recorder of instruments

affecting title to real property, at his office at Sitka,

Alaska, in book 1 of Deeds, on pages 134 and 135, and im-

mediately upon the execution and delivery of said deed,

the said A. W. Berry entered into the possession of said

piece of land so conveyed, which is more particularly de-

scribed as follows, to wit

:

Commencing at a point of rock on the eastern bank of

Ketchikan Creek, where it empties into Tongass Narrows,

which poiut is marked by a cross-cut into the rock one (1)

foot above high-water mark ; thence running northerly

and westerly along the shore of said Tongass Narrows

one (1) mile to a rock point similarly marked; thence

about right angles back from said shore one-quarter (-j)

of a mile to a cedar stake upon which is cut a cross;

thence to the right about right angles following a straight

line generally parallel to said shore line, and one (£)

mile distant therefrom to a point one (^) quarter of a

mile back from said place of beginning, marked with a

cedar stake; thence at about right angles to the right

one-quarter of a| mile (1) to the place of beginning, con-

taining one hundred and sixty (160) acres, more or less.

3. That on the 21th day of March, A. D. 18S8, the said

A. W. Berry and Mary Berry (his wife), for a valuable

consideration, and) by proper instrument in writing, duly

conveyed the said described piece or parcel of land with

its hereditaments and appurtenances unto the Tongass

Packing Company, and their successors and assigns for-

ever, which said instrument in writing was duly acknowl-

edged so as to be entitled to be recorded, and was there-
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after, to wit, on the 14th day of May, A. D. 188S, at four

o'clock in the afternoon (4:00 P. M.) duly recorded in

book one, (1) of Deeds, on pages 132 and 133, in the of-

fice of the said clerk of the court, ex-officio recorder at

Sitka, Alaska.

4. That afterwards, to wit, on the 2Sth day of Novem-

ber, A. D. 1S92, the said Tongass Packing Company, by

its president and secretary, and under and by virtue of a

resolution of its board of directors, and by proper instru-

ment in writing, duly transferred and conveyed the said

piece of ground above described unto M. E. Martin and

O. W. Clark, which said instrument was also recorded in

the office of the said clerk of the court, ex-officio recorder

at Sitka, Alaska, on the 29th day of December, A. D.

1892, at thirty-one minutes past twelve in the afternoon

(12:31 P. M.) in book one (1) of Deeds, on pages 559 and

500 of tlie said records.

5. That on or about the 15th day of September, A. D.

1899, the said G. W. Clark, one of the grantees mentioned

in paragraph four (4), sold, transferred and delivered by

proper instrument in writing all of his right, title, and in-

terest in and to the lands hereinabove described, for a

valuable consideration, unto Henry C. Strong, which said

instrument was duly recorded in the office of the said

clerk of t lie court, ex-officio recorder, at Sitka, Alaska, on

the day of —, 18 , at , in the

of said day, in book —— of Deeds, on pages , of

the said records, so that all the right, title and interest

originally owned by the said native Alaskan Indian,

Charles Dickson, is now vested in the plaintiffs herein, M.

E. Martin and! Henry C. Strong.
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(5. That from time to time since tire transfer of said

piece or parcel of land was made by the said Charles Dick-

sor to the said A. W. Berry, the said Berry and the said

Tongass Packing Company, these paintiffs' grantors, as

well as the plaintiffs themselves, have made extensive and

valuable improvements upon said tract of land, consist-

ing of the erection of a packing-house for fishing pur-

poses, warehouse, store, hoarding-house, dwelling-houses,

and have cleared away the timber, underbrush, and taken

out the stumps and undergrowth to an extensive tract of

said piece of land and along the waterfront thereof, ex-

tending from the southeasterly side of said Ketchikan

Creek, across which a foot-bridge has been constructed,

and that such clearing extends northwesterly along said

waterfront to the northward of said fish-house and pack-

ing station, and that adjacent to said packing-house a

wharf has also been constructed, all of which improve-

ments have been made by these plaintiffs and their grant-

ors, and are of the value of not less than forty thousand

dollars (|4U,000.00) ; and that plaintiffs) and their grant-

ors ever since they derived title to said piece of land from

the said native Alaskan Indian, Charles Dickson, on the

17th day of April, A. D. 1888, have been in the continu-

ous, open, and notorious possession of the said piece or

parcel of land and the said improvements.

7. That during all of the period from the said 17th

day of April, A. D. 1888 up to the present time, these

plaintiffs and their said grantors have made useful, valu-

able, and profitable uses of said piece of land and its im-

provements; that there have been, and now are, excellent
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and valuable fishing grounds along the water front of said

properties on either side of said Ketchikan Creek,and that

during the running season immense quantities of salmon

frequent the waters at the mouth of said creek and along

the water front; that on either side of the1 mouth of said

en ek are tide flats which are alternately covered and un-

covered by the ebb and flow of the sea, and which afford

an excellent ground for the taking and landing of salmon

during the fishing season, all of which natural advantages

have been used by these plaintiffs and their grantors for

fishing purposes ever since the title to the lands herein

described was derived from the plaintiffs' grantors the

said native Alaskan Indian, Charles Dickson, on the 17th

day of April, A. D. 1888; and said! Indians and the

grantors had for more than one hundred veal's used the

same; and that during the fishing season of each year

large quantities of salmon have been taken from the said

waters, landed on the said beaches, and after proper cur-

ing and packing in the structures hereinabove mentioned,

have been transported and placed upon the markets of

the world; that fishing business is still a valuable and

profitable industry, and that for the purpose of continu-

ing the same these plaintiffs have given the right to fish

on said ground, and have sold and transferred title to cer-

tain upland properties belonging to them, and located on

the southeasterly side of the said Ketchikan Creek, to

one Carl A. Sutter, who has erected on said grounds an

extensive plant for the purpose of carrying on the fishing

business, and that one of the considerations of the trans-

fer of said properties where the said Sutter has erected
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such plaut, is that these plaintiffs shall grant, keep and

maintain to the said Sutter all the fishing and riparian

rights connected with the said tide flat and water front,

along the properties belonging to said plaintiffs and here-

inabove described, and to protect them from any interfer-

ence in the enjoyment thereof in so far as the fishing in-

dustry is concerned.

VIII.

That saidi cannery is in dimensions 2S0 feet long by 80

feet in width and is fully equipped with all sorts of ma-

chinery, and fixtures and appliances necessary for the

carrying on and conducting of a salmon canning business

of a capacity annually of 40,000 cases or more of salmon.

That the cost of the said cannery and the fixtures and

etc., amounts to fully $50,000. That the said cannery so

erected and constructed was erected and constructed for

the express purpose of using said fishing grounds described

herein and in front of and abutting upon the said up-

lands, and canning and preparing for sale what are known

as humped-backed salmon, a species of salmon that are

separate and distinct from the sock-eyed salmon.

IX.

That the said complainants and their grantors have

enjoyed the right of fishing along in the waters abutting

upon the said uplands, and using the said beach for the

landing of fish in seines solely and exclusively for all the

times mentioned herein and up to and until the 21st day

of July, 1900; and that on; or about said date the Alaska

Packers' Association, and J. II. Heckman, Thos. Heckman,

Otto Miller, and other agents, employees and servants of
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said corporation, entered upon the waters and tide flats

so owned and used by the complainants herein, and near

the mouth of Ketchikan Creek, and so arranged, and

set their beach net and purse nets as to exclude the com-

plainants herein from said fishing grounds and waters

and preventing said complainants from in any manner us-

ing said grounds and waters for the purpose of catching

or landing any salmon whatsoever; and that said Alaska

Packers' Association, its agents and servants have ever

since said date so maintained their nets as to entirely pre-

vent these complainants or either of them from using

said grounds in any manner whatsoever for the purpose

of catching and landing fish, and have at all times since

said date whenever these complainants endeavored to use

.any nets for the purpose of catching salmon as aforesaid

so set its nets by and through its agents and employees as

to entirely cork the nets of these, complainants, and have

wrongfully and illegally and intentionally come upon said

fishing grounds and waters for the purpose of preventing

these complainants from enjoying the rights of fishery

upon said ground and in said waters; and so set their

nets as aforesaid so as to carry out said purposes.

X.

That the cannery which the said Alaska Packers' As-

sociation supplies with salmon from said grounds and

water is located at a distance of some twenty-four miles

from said grounds and waters, and has been run and

operated for a period of some twelve years and supplied

to some extent with fish from the waters and grounds

mentioned herein, but caught and sold to said Alaska
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Packers' Association by the complainants herein and

their grantors, and that said Alaska Packers' Association

and the other defendants mentioned herein, and its of-

ficers, agents and employees, have during said time had

full knowledge and notice of the fact that the complain-

ants and their grantors herein mentioned were using

said grounds and waters solely and exclusively for the

purpose of catchiug salmon with seines for the market.

And said Alaska Packers' Association has through its

agent boasted that said corporation could catch sufficient

of said "hump-backed salmon in other waters to supply

its canneries that is being supplied by said fish, but that

said company wrongfully entered upon said grounds for

the sole purpose of preventing said complainants from

using said grounds for the purpose of catching fish and

monopolizing said grounds and waters. That it is now

and has been for a long time past the policy of said Al-

aska Packers' Association, it being a large corporation

with an immense amount of money, to crush out and de-

stroy all smaller canneries owned by other corporations

or companies in Alaska, and is wrongfully pursuing said

policy to further its purpose and entirely destroying, wip-

ing out and obliterating the business of these complain-

ants to the great and irreparable damage of said com-

plainants and unless restrained and enjoined by this Hon-

orable Court will entirely destroy the business of these

complainants and monopolizing all of the said fishing

grounds and waters described herein. That from the

acts and declarations of said corporation through its

agents and employees, the complainants have good rea-
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son to believe, and do believe, that unless the said defend-

ants, and the agents and officers and employees of the

said Alaska Packers' Association are restrained and pre-

vented by proper legal proceedings from proceeding in

their wrongful and illegal undertaking that they will con-

tinue said wrongful acts aforesaid ; and that the complain-

ants have no plain, speedy complete and adequate remedy

at law.

Wherefore, the complainants pray the decree of this

Honorable Court perpetually restraining and enjoining

the defendants and each of them, their masters, agents,

servants and employees and the agents, and servants and

employees of each of them or their principals, from the

commission of any of the following acts.

1. By force or violence or otherwise trespassing upon

or interfering with in any manner or injurying or impair-

ing the rights of the complainants in the free exercise

of their rights to use the said waters and tide lands de-

scribed herein for fishing purposes.

2. That the said defendants, and each of them, their

agents, servants and employees, be restrained from en-

tering upon said tide flats and waters abutting upon the

property described herein and taking therefrom by seines,

nets or other appliances any fish, of any kind or nature

or landing the same upon the beach, tide lands or shore

abutting upon said uplands or anywise interfering with

the sole and exclusive right or rights of complainants to

use said grounds and waters as private fishing grounds

and fisheries. And that pending the hearing and final

decision of this cause ;i provisional and preliminary re-
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straining or injunctional order may issue out of this court

restraining and enjoining the persons and corporation

aforesaid and each and all of them, their servants, agents

and employees, from committing the acts mentioned here-

in. And for costs of suit herein and for such other and

further and different relief as the Court may deem just

and equitable in the premises.

May it please this Honorable Court also to grant a writ

of subpoena of the United States of America directed to

said defendants, and each of them, and commanding them

on a day certain to appear and answer this bill of com-

plaint and to abide and perform such order and decree

in the premises as to the Court shall stem proper and re-

quired by the principals of equity and good conscience.

JNO. IJ. WINN,

Attorney for Complainants.

United States,

..ss.

District of Alaska.

I, M. E. Martin, being first duly sworn, on oath say:

That I am one of the complainants in the above-en-

titled action ; that I have read the foregoing bill in equity

and know the contents thereof and believe the same to

be true.

M. E. MARTIN.

Subscribed and sworn to before me this 2Sth day of

July, 1900.

JNO. K. WINN,

Notary Public, District of Alaska.
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[Endorsed] : No 11<!4. In the District Court of the

United States for the District of Alaska. Carl A. Sut-

ter et al., Plaintiff's, vs. J. R. Heckman et al., Defendants.

Bill in Equity. Filed July 30, 1900. J. J. Rogers, Clerk.

John R. Winn, Attorney for Plaintiffs, Office, Juneau,

Alaska.

In Hit] District Court of the United States, in and for the

District of Alaska, Division No. J.

CARL A. SUTTER, H. C. STRONG andi
\

M. E. MARTIN,
Complainants,

vs.

J. R, HECKMAN, THOS. HECKMAN,
/

OTTO MILLER and the ALASKA
PACKERS' ASSOCIATION (a Cor-

poration
)

,

Defendants.

Subpoena ad Respondendum.

The President of the United States of America, to J.

R. Heckman, Thos. Heckman, Otto Miller, and* the

Alaska Packers' Association, a Corporation, Defend-

ants, Greeting:

You and each of you are hereby commanded that you

and each of you appear before the District Court of the

United States for the District of Alaska, within thirty

days from the date of the service of this subpoena upon

you, to answer the bill of complaint exhibited against you

in said court by Carl A. Sutter, H. C. Strong, and M. E.
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Martin, the above-named complainants, and to further re-

ceive what the said court shall consider in that behalf

and this you are not omit under the penalty of two hun-

dred and fifty dollars ($250).

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of this Court, affixed at Sitka, Alaska, this

30th day of July, 1900.

J. J. ROGERS,

Clerk U. S. District Court, Div. No. 1.

JNO. R. WINN,

Solicitor for Complainants.

MEMORANDUM.

The defendants and each of them are to enter their ap-

pearance in the suit above mentioned at the clerk's of-

fice at Sitka, Alaska, on or before the date on which the

above subpoena is returnable, otherwise the bill will be

taken pro confesso.

JNO. R. WINN,

Solicitor for Complainants.

United States,

District of Alaska.

I, James M. Shoup, Unitedl States Marshal for the Dis-

trict of Alaska, hereby certify that the foregoing is a

full, true, and correct copy of the original subpoena is-

sued in the above-entitled action.

JAMES M. SHOUP,

United States Marshal for Alaska.

By Edward C. Hasey,

Deputy.
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[Endorsed]: No. 1164. In the District Court of the

United States for the District of Alaska. Carl A. Sutter

et al., Plaintiffs, vs. J. R. Heckman et al., Defendants.

Subpoena. Returned and filed August 9, 1!)00. J. J. Rog-

ers, Clerk. John R. Winn, Attorney for Plaintiffs, Of-

fice, Juneau, Alaska.

In the United States District Court, in and for the

District of Alaska, Division No. 1.

CARL A. SUTTER, II. C. STRONG, and \

M. E. MARTIN,
Complainants,

vs.

J. R. HECKMAN, THOMAS HECK-

MAN, OTTO MILLER, and ALASKA
PACKERS' ASSOCIATION, (a Cor-

poration),

Defendants.

Answer.

To the Honorable MELVILLE C. BROWN, Judge of the

United States District Court for the District of

Alaska, Division No. 1:

These defendants now and at all times hereafter sav-

ing to themselves all and all manner of benefit or ad-

vantage of exception or otherwise that can or may be

taken to the errors, uncertainties, and imperfections in

the bill of complaint of M. E. Martin, Carl A. Sutter, and

H. C. Strong, the plaintiffs, contained, for answer thereto,

or so much thereof as these defendants are advised it is
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material or necessary for theui to make answer to, an-

swering say: Referring to paragraph I of said bill of

complaint these defendants deny that on the 17th day

of May, 1884, or at any other time, Charles Dixon, an

Indian, was the owner by right of appropriation, or oc-

cupation, or possession, or otherwise of that certain piece

or parcel of land described in plaintiffs' bill of complaint,

or of any part thereof; deny that said Dixon or his an-

cestors had been for a period so long that the memory

of man runneth not to the contrary, or for any period

whatever, the appropriator or appropriators, occupant or

occupants, possessor or possessors, owner or owniers, of

said piece of land described; in the bill of complaint, or

any part thereof, subject to the paramount title of the

Russian Crown or the paramount title of the Govern-

ment of the United States, or at all. I

Referring to paragraph 2 of the/ plaintiffs' bill of com-

plaint, defendants have no information sufficient to form

a belief as to whether or not on the 17th day of April,

1888, the said Charles Dixon, for a valuable considera-

tion or otherwise, sold, remised, or forever quitclaimed

unto A W. Berry or his heirs or assigns the said piece

of land described in plaintiffs' complaint by proper in-

strument in writing, or any instrument in writing, for

that or for any other purpose, and therefore deny the

same. Defendants deny that the said A. W. Berry im-

mediately after the execution or delivery of said deed,

or ;it any other time, entered into the possession of the

said piece of land which is described in plaintiffs' bill

as follows, to wit: Commencing at ;i [mint of rock on
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the eastern bank of the Ketchikan Creek, where it

empties into Tongass Narrows, which point is marked by

a cross-cut into the rock one (1) foot above high-water

mark; thence running northerly and westerly along the

shore of said Tongass Narrows one mile to a rock point

similarly marked; thence about "right angles back from

said shore one-quarter of a mile to a cedar stake upon

which is cut a cross; thence to the right about right

angles, following a straight line generally parallel to said

shore line and one mile distant therefrom to a point one-

quarter of a mile back to said place of beginning, marked

with a cediair stake; thence at about right angles to the

right one-quarter of a mile to the place of beginning, con-

taining one hundred and sixty acres, more or less, or any

part of said tract, save and excepting a small lot of about

one hundred feet square situate in the southwesterly por-

tion of said above-described tract.

Referring to paragraph 3 of plaintiffs' bill defendants

have no information sufficient to form a belief as to

whether or not on the 24th day of March, 1S8S, or at any

other time, the said A. W. Berry and Mary Berry, his

wife, or either of them for a. valuable consideration, or

any consideration, or at all, by proper or any instrument

in writing, duly or otherwise conveyed the said described

piece or parcel of land, or any part thereof, with its here-

ditaments or appurtenances unto the Tongass Backing

Company, or their successors or assigns, forever or at all,

and therefore deny the same.

Referring to paragraph 4 of plaintiffs' bill defendants

have no information sufficient to form a belief as to
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whether or not on the 28th day of November, 1892, or at

any other time, the said Tongass Packing- Company, by

its president and secretary, or either of them, under or

by virtue of a resolution of its board of directors or other-

wise, by proper or any instrument in writing, duly or

otherwise transferred or conveyed the said piece of

ground above described, or any portion thereof, untoi M.

E. Mairtin and G. W. Clark, or either of them, and there-

fore the same.
I

Referring to paragraph 5 of plaintiffs' bill defendants

have mo information sufficient to form a ibelief as to

whether or not that on or about the 15th day of Sep-

tember, 1899, or at any other time, the said G. W. Clark,

one of the grantees mentioned in paragraph 1 of plain-

tiffs' bill, sold or transferred or delivered by proper or

any instrument in writing all or any of his rights or title

or interest in or to the land described in plaintiffs' bill

or any portion thereof, for a valuable or any considera-

tion, or at all, unto H. C. Strong, and therefore deuy the

same; deny that all or any of the right or title or interest

originally or at auy time owned by the said native

Alaskan Indian, Charles Dixon, is now vested in the

plaintiff herein,
1 M. E. Martin or H. C. Strong, or in any

of said plaintiffs.

Referring to paragraph 6 of plaintiffs' bill defendants

have no information sufficient to form a belief as to

whether or not since the transfer of said piece or parcel

of land alleged to have been made by the said Charles

Dixon to the said A. W. Berry, the said Berry or the sail I

Tongass Backing Company, or the plaintiffs herein, or

their grantors, have made extensive or valuable or auy
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improvements upon said tract of land, consisting of the

erecting of a packing-house for fishing purposes, or ware-

house or a store, boarding-house or dwelling-houses, or

have cleared away any timber or underbrush or have

taken out stumps or undergrowth to an extensive tract

or any tract of said piece of land along the waterfront

thereof, extendiug from the southeasterly side of said

Ketchikan Creek, across which a footbridge has been

constructed, or that such clearing extends northwesterly

along said water-front to the northward of said fish-house

or packing station, or that adjacent to said packing-

house a Wharf has also been constructed, or that all of

said improvements or any of the same have) been made

by these plaintiffs or their grantors, or are of the value

of not less than forty thousand dollars or any other

sum; or that plaintiffs or any of them, their grantors or

any of them, ever since they derived said alleged title

to said piece of land from the said native Alaskan In-

dian, Charles Dixon, on the 17th day of April, A. D. 1888,

have been in the continuous or open or notorious posses-

sion of the said piece or parcel of land, or any part there-

of, or the said improvements or any improvements at

any time since said 17th day of April, 1888, and there

fore deny the same.

Referring to paragraph 7 of plaintiffs' bill defendants

have no information sufficient to form a belief as to

whether or not during all of the period from the said 17th

day of April, 1888. up to the present time, or during any

of said time, these plaintiffs or their grantors have made

useful or valuable or profitable uses of said piece of laud,
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or any portion thereof, or any improvements thereon,

and therefore deny the same.

Referring to paragraph 9i of plaintiffls' bill defendants

deny that said complainants oir any of them, or their

grantors or any of them, have enjoyed the right of fish-

ing along in the waters abutting upon the said upland,

or using the said beach for the landing of fish in seines

solely or exclusively for all or any of the time mentioned

in plaintiffs' bill of complaint, or up until the 21st day

of July, 1900, or at all ; deny that on or albout siaid 21ist

day of July, 1900, or at any other time the Alaska Pack-

ers' Association, or J. B. Heckman or Thomas Heckman

or Otto Miller, or other agent or agents, or employees,

employee or servants or servant, of said corporation en-

tered upon the waters or tide flats alleged to be owned

or used by the complainants herein, or near the month

of Ketchikan Creek, or any other place, or so arranged

or set their beach net or purse net as to exclude the

complainants herein or any of them from said fishing

grounds or waters, or preventing said complainant or

any of them from in any manner using said ground or

waters for the purpose of catching or landing salmon;

demy that said Alaska Packers' Association, or its agent

or agents, or servant or servants, have ever since said

date, or at any time, .so maintained their nets as to en-

tirely or at all prevent these complainants or any of

them from using said ground in any manner whatsoever

for the purpose of catching or landing fish, or have at

all times or at any time since said date, whenever the

complainants or any of them endeavored to use any nets
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for the purpose of catching salmon as aforesaid, so set

its nets by or through its agent or agents or employee

or employees as to entirely or otherwise cork the nets of

these complainants or any of them, or have wrongfully

or illegally or intentionally come upon said fishing

grounds or waters for the purpose of preventing these

complainants or any of them from enjoying the rights

of fishery upon said ground or in said waters, or so set

its nets as aforesaid so as to carry out said purposes.

Referring to paragraph 10 of plaintiffs' bill defendants

deny that said Alaska Packers' Association, or the other

defendants mentioned in plaintiffs' bill or any of them,

or its officer or officers, or agent or agents, or employee

or employees, have during said time or any time had full

or any knowledge or notice of the fact that the complain-

ants or any of them, or their grantors or any of them

mentioned in plaintiffs' bill were using said ground or

waters solely or exclusively for the purpose of catching

the salmon with seines for the market, or for any other

purpose: deny that said Alaska Packers' Association has

through its agent or agents boasted that said corpora-

tion could catch sufficient of said hump-backed salmou

in other waters to supply its cannery that is being sup-

plied by said fish; deny that said company wrongfully

entered upon said ground for the sole purpose of pre-

venting or at all preventing said complainants or any of

them from using said ground for the purpose of catch-

ing fish or any other purpose, and deny that said defend-

ants or any of them now do or ever have monopolized

said grounds or waters. Deny that it is now or ever has

been the policy of said Alaska rackens' Association to
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crush out or destroy all smaller canneries or any can-

neries owned by other corporations or companies, or any-

one else in Alaska, or is. wrongfully or otherwise pursu-

ing said policy to further its purpose, or entirely or at

all destroying, or wiping out or obliterating the business

of these complainants or any of them„ to the great or ir-

reparable or any damage of said complainants or any of

them, or unless restrained or enjoined by this Honor-

able Court will entirely or at all destroy the business of

these complainants or any of them, or will monopolize

all or any of the said fishing grounds or waters described

in plaintiffs' bill. Deny that from the acts or declara-

tions of said defendant corporation through its agent or

agents, employee or employees, the complainants or any

of them have good or any reason to believe that unless

the said defendants or the agent or agents, or officer or

officers, or employee or employees of the said Alaska

Packers' Association are restrained or prevented by

proper legal proceedings from proceeding in their under-

taking, and deny that they are committing any wrong-

ful or illegal acts whatsoever or that they will continue

to commit any wrongful acts; deny that plaintiffs have

no complete or speedy or adequate remedy at law.

For a further and separate defense, answer and cross-

complaint the defendant corporation alleges:

That during the spring of 11)00, and while the same

was unappropriated public domain, the defendant corpo-

ration entered upon and took possession of the following

described premises of an area of about one hundred feet

square, situated on the easterly shore of Tongas® Nar-

rows in the District of Alaska, and on the southerly side
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of and about five hundred feet from flit mouth of Ketchi-

kan Creek, and have ever sincd maintained open, notori-

ous, and exclusive possession and occupation of the same

;

thai said defendant corporation made bona Aide and

valuable improvements upon the tide flats in front of the

'before described upland, for purpose of providing a suit-

able place for the landing, salting, curing and housing

fish taken from the adjacent waters of Tongass Narrows,

and that it is the intention of said defendant to prosecute

the industry of fishing for salmon in the watersi of said

Tongass Narrows and preparing them for the market

upon the premises as above described.

Wherefore defendants pray, first, that the restraining

order issued in the above-entitled cause on' the day

of , 1900, against defendants, restraining them

from fishing for salmon on that strip of tide flat 600 feet

in width, at the mouth of Ketchikan Greek on Tongass

Narrows in the District of Alaska, be dissolved; second,

that plaintiffs' bill of complaint herein be dismissed and

that defendants and each of them go hence with their

costs in this behalf most wrongfully sustained.

OSCAR FOOTE and

T. R. LYONS,

Attorneys for Defendants.

United States of America

District of Alaska.
}

I, Oscar Foote, being first duly sworn, depose and say,

that I am one of the attorneys for the defendants in the

above-entitled suit; that I have read the foregoing an-
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swer, know the contents thereof, and tftuat the same is

true, as I verily believe.

The reason I make this verification is (because I am
familiar with the material facts as set forth in the fore-

going answer, and that said facts are within my personal

knowledge, and that all of the defendants are beyond

reach and not within the vicinity of the town of Juneau,

Alaska.

OSOARi FOOTE.

Subscribed and sworn to before me this 19th day of

September, 1900.

[Seal] JOHN G. HEID,

Notary Public for Alaska.

Due and legal service of the foregoing answer is here-

by admitted this 19th day of September, A. D. 1900.

JNO. R. WINN,

Attorney for Plaintiffs.

[Endorsed]: No. 1104. United States District Court,

in and for the District of Alaska. Oarl A. Sutter et al.

Plaintiffs, vs. J. R, Heckman and Alaska Packers' Asso-

ciation, Defendants. Answer. Filed September 19.

1 900. W. J. Hills, Clerk. Oscar Foote. T. R. Lyons, At-

torneys for Defendants.
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In the United States District Court, in and for the

District of Alaska, Division No. 1.

CARL A. SUTTER, H. C. STRONG and

M. E. MARTIN,
Complainants,

J. R. HECKMAN, THOMAS HECK-
MAN, OTTO MILLER, and the AL-

ASKA PACKERS' ASSOCIATION (

a

Corporation),

Defendants.

Reply.

Come now Carl A. Sutter, H. C. Strong and M. E. Mar-

tin, tihe above and herein mentioned complainants, and for

a reply to the separate defense, answer and cross-com-

plaint of the defendants mentioned herein, alleges:

1.

Deny that during the spring of 1900 or at any other

time while the same was unappropriated public domain,

the defendant corporation entered upon or took posse-

sion of an area of about one hundred feet square of land

or any land on the easterly shore of Tongass Narrows

in the District of Alaska, and on the southerly side or

about 500 feet or any number of feet from the mouth of

Ketchikan Creek or any place, or ever since have main-
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tainted open or notorious, or exclusive occupation of the

same.

2.

Deny that the said defendant corporation made bona

fide and valuable improvements upon the tide flats in

front of any land entered by it as unappropriated Gov-

ernment land for the purpose of improving or making a

suitable place for the landing or salting or curing or

housing fish taken from the adjacent waters of Tougass

Narrows, or any waters/complainants have not knowledge

or information sufficient to form a belief that it is the

intention of the said defendant or defendants, to use the

said ground, hereinbefore referred to, for the purpose of

preparing salmon for the market; but alleges the fact

to be that any land or lands that the defendant corpora-

tion or either of the said defendants have entered upon,

that is contained within the boundary of the land de-

scribed in the complaint herein, or any of the land or

premises that is described in the answer of defendants

has been without) the consent and against the will of the

complainants herein, and after the complainants or their

grantors had appropriated and taken possession of the

same, or the same had been conveyed to the defendants

or some one of them by these complainants or some one

of them or their grantees, and any improvements placed

upon any premises described either in said complaint or



26 John R. Heehman rt «/.

answer herein, has been placed on such premises so ac-

quired by the defendants or some one of them.

Wherefore, complainants pray that they be granted

the relief demanded in the complaint herein, and have

judgment for their cost and disbursements expended in

said action.

WINN & SHUCKLEFORD,

JNO. R. WINN,

Attorneys for Plaintiffs.

Subscribed and sworn to, before me this 7th day of De-

cember, 1900.

[Seal] J. G. HEID,

Notary Public.

United States of Americ

District of Alaska

ica,
1

r
Jno. R. Winn, being first duly sworn on oath deposes

and says : That I am one of the attorneys for plaintiffs

in the above jentitled action and have read the foregoing

reply and know the contents thereof, and the same is true

as I verily believe; that this verification is made by af-

fiant for the reason that affiant has been unable to find

defendant in Alaska and affiant is acquainted with the

matter set out therein.

JNO. R. WINN.

Subscribed and sworn to before me this 7th day of De-

cember, 1900.

[Seal] JOHN G. HEID,

Notary Public.
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[Endorsed] : 1164. Carl A. Sutter et al., Complain

ants, vs. J. R. Heckman et al., Defendants. Reply. Filed

December 8, 1900. W. J. Hills, Clerk. Winn & Shaekle-

ford, Attorneys for Plaintiffs.

Service of copy accepted the 8th December, 1900.

OSCAR FOOTE & T. II. LYONS,

Attorneys for Defendants.

In thr United States District Court for the District of Al-

aska, Division No. 1.

Before H. H. FOLSOM, Referee Herein.

CARL A. SUTTER et al.,

Plaintiffs,

vs.

J. R HECKMAN et al.

Defendants.

T9I I 'OS.

Testimony.

Taken before said Referee at Juneau, Alaska, March

4th, 5th, and 6th, 1901, by L. R. Gillette, Reporter, accord-

ing to stipulation.

Appearances

:

For the Plaintiffs, JOHN R, WINN, of Juneau.

For the Defendants, OSCAR FOOTE, T. R. LYONS.

M. E. MARTIN, a witness duly called on behalf of the

plaintiffs, being first by said referee duly sworn to testify

the truth, the whole truth, and nothing- but the truth,

testified as follows:
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(Testimony of M. E. Martin.)

Direct Examination.

Q. You are one of the plaintiffs in the suit of Mar-

tin and others against the Alaska Packers' Association,

are you Mr. Martin?

A. Yes; Strong and Martin and Sutter.
J

Q. That is you and Strong and others, against the

Alaska Packers' Association? A. Yes, sir.

Q. How old are you, Mr. Martin?

A. Forty-three.

Plaintiff now offers the original deed from Charley

Dickson to A. W. Berry covering a portion of the land

and water front property in controversy in this case, and

after counsel have examined the same ask that a certified

copy thereof be substituted, and that they be marked

Plaintiffs' Exhibit "A" Original and Plaintiffs' Exhibit

"A" Certified Copy.

Counsel for defendants objects to the introduction of

said evidence on the ground that the original has never

been executed, and on the further ground that it has not

been signed by the grantor.

(Marked as requested.)

Plaintiff then offers certified copy of a deed from A.

W. Berry and Mary Berry, being offered in the former

trial as Exhibit "A" to the Tongass Packers' Corpora-

tion, covering a portion of the water front property in

controversy, and ask to have it marked Plaintiffs' Ex-

hibit "B."

Defendants object to the introduction of former Exhibit

"B" purporting to be a deed from A. W. Berry to Mary
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(Testimony of M. E. Martin.)

Berry to the Tongass Packing Company on the ground

that tlhe same is of the date of March 24th, 1888, prior

to the date on which said grantors claim to have acquired

title to the premises therein described.

(Marked as requested.) i

Flaintiffs now offer certified copy of deed from the

Tongass Packing Company, a corporation, to Clark and

Martin, purporting to cover some of the premises in con-

troversy and the water front there, and desire to have

the same marked Plaintiffs' Exhibit "C" in case No.

1,1(54.

(No objection; so marked.)

Plaintiff then offers in evidence a deed made on the

28th day of February, 1900, Henry Strong and Annie B.

Strong, his wife, and Mike Martin to Carl Sutter; that

is, it is not a deed, but a written instrument conveying the

interest of the grantee in and to some of the property in

controversy, and desire to later on substitute a certified

copy for the same and ask to have the same marked

Plaintiffs' Exhibit "D" in case No. 1164.

Defendants object to the introduction of said paper for

the reason that it is not stamped with a revenue stamp

according to law.

(Marked as requested.)

Plaintiffs desire later on in this case to introduce in

evidence a certified copy of deed from Clark, the grantor

mentioned in this instrument, to Henry C. Strong, men-

tioned in this instrument of all of his interest in and to
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the property in controversy. This will also be a certified

copy, but I will get the original if| I can.

Q. Now, I'll ask you, Mr. Martin, if you're acquainted

with the property described in these deeds and instru-

ments which have been offered in evidence?

A. Yes, sir.

Q. You know how it is located upon the ground, do

you? A. Yes, sir.

Q. Near Ketchikan, District of Alaska?

A. Yes, sir.

Q. How long have you been acquainted with this par-

ticular property and known of it?

A. About fifteen years.

Q. When did you first go to Ketchikan?

A. I went there, I think, fourteen years ago.

Q. I'll ask you if the water front property and the

property in controversy in this suit, is embraced within

these deeds and instruments introduced?

A. Yes, sir.

Q. When you first became acquainted with this prop-

erty, and particularly that portion of it which lies along

the mouth of Ketchikan Creek near Ketchikan, who was

living in and about Ketchikan at the time, or on this

property in controversy?

A. There was just one Indian there.

Q. Do you know what Indian that was?

A. He called himself Charles Dickson.

Q. Do you know him bo be the same Charles Dickson
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(Testimony of M. E. Martin.)

who purported to own this property and conveyed it to

Berry? A. Yes, sir.

Q. What was he doing, and what year did you first

became acquainted with him?

A. It was in 1887, the fall of '87.

Q. Tell what he was doing there Mike, and where he

lived?

A. He was just hunting around. I went over to get

some moccasins; we all run out of shoes, and I went over

there to get a seal skin so we could make some; I and

another fellow went over there, and him and his woman

was there, and another Indian woman he called his daugh-

ter along with him—three of them. That is, his daugh-

ter, and he and his wife.

(}. Where was Dickson living in regard to the mouth

of Ketchikan Creek, and in respect to the property in

which Judge Brown granted a temporary restraining or-

der in your favor, granting you the right to fish upon the

same and prohibiting the defendants in this case from

interfering with your fislhing?

A. That's at the low tide there.

Q. No, no, I asked where was his house with respect

to that line along there—where was his house?

A. Rigiht square in front of it—of the fishing grounds,

yes.

Q. That is, the fishing grounds that was allotted you

by the temporary restraining order: was in front of Dick-

son's house? A. Yes, sir.

Q. His house is further back on tihe beach?
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(Testimony of M. E. Martin.)

A. Yes, further back.

Q. Where with respect to Ketchikan Creek was the

cabin or house of this Indian Dickson?

A. To the creek, coming down, it was about—maybe

three hundred feet.

Q. From the bank of tike creek?

A. Yes, to his house.

Q. And about how far back from the line of ordinary

high tide was his house?

A. Ordinary high tide was about I guess two feet;

sometimes it went clear up there. The tide generally

run pretty close to it, maybe one foot. I don't know just

exactly how far it is.

Q. Can you take this map or plat which is called

Supplemental Plat of the Town of Ketchikan, and in-

dicate on this about where this Indian's house was?

By Mr. FOOTE, for Defendant.—Do you intend to use

that, Judge?

By Judge WINN.—Yes, I think so, later on.

By the WITNESS.—There was about his place, at that

house right there (indicating).

By Mr. FOOTE.—Before you go to proving localities,

hadn't! you better introduce the map?

By Mr. WINN.—Unless you object to the plat as in-

correct, I guess we can use it now.

By the WITNESS.—Looks just about there; maybe a

little lower down.
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Q. This is the ordinary high-tide line, is it?

A. (Indicating.) Yes, sir, about there.

By Judge WINN.—Now I will simply identify this map

after while, and if there is any objection I will sub-

stitute an official plat or have that one certified to. Now

I will simply mark in red ink on this plat the letter A

or a small triangle at the point where the witness pointed

out Dickson's house was formerly located.

Q. Now where was it—about there?

A. Yes, sir, right there.

Q. What was that Indian doing there when you first

knew him—that is, Dickson?

A. When I first met him he was hunting around there,

and fishing for seal. He had a seal there on the beach,

I remember! that well, and was skinning it.

Q. When was this ground, to your knowledge, first

used by the white people? A. In 1888.

Q. And this was in '86, you sayl you knew this Indian

there? A. 1887.

Q. Who were the first while people to take hold of

these premises in front here and along the mouth of

Ketchikan Creek and use it for any purpose whatever?

A. Mr. Berry was the first one I knew of.

Q. The same Berry as is indicated as one of the grant-

ors and grantees in these instruments here?

A. Yes, sir.

Q. Well, what did he use that ground for?

A. Fishing.

Q. Used it for fishing. What kind of fishing?
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A. Well, they most generally called them hump-backs.

Q. Humped-back salmon? A. Yes, sir.

Q. What did he do with those salmon?

A. He canned them at that time.

Q. Where? A. In Ketchikan.

Q. Did he have a cannery there at that time?

A. Yes, him and another party; I don't know that it

was all his own.

Q. Over what period of time did that extend?

A. That—maybe about sixteen hundred feet.

Q. Over what period of time did Berry fish there I

mean?

A. Oh; he fished there two years.

Q. Did he use the fish himself for canning purposes,

or did be catch fish for the market also?

A. No; he canned them all there; put them in cans.

Q. What portion of the tide flats along near the mouth

of Ketchikan Creek did Berry use for fishing purposes,

and also what waters did he use—out of what body of

water during this period of time?

A. He had about maybe—well I'm sure he used about

eleven hundred feet there.

Q. What did he use in catching the fish, traps, or

nets? A. He used drag-nets.

Q. About how long were they, Mr. Martin?

A. They were about a hundred and twenty-five fath-

oms, maybe a hundred, or a hundred and twenty-five.

Q. They vary in length, do they?

A. Yes, thev vary. J^...
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Q. They run from how many fathoms to how many?

A. Oh, they run from eighty fathoms up to three hun-

dred ; about as long as I ever saw was three hundred.

Q. Did Berry use any other grounds in front of the

town of Ketchikan or any of the tide flats in front of

this piece of land that is claimed by the plaintiffs, for

fishiug purposes except around the mouth of Ketchikan

Creek?

A. Not only where he had his cannery here; he had his

cannery on where the wharf sits now.

Q. About how much of this tide flat in front of this

strip of land described in these deeds and between those

two marks on the stones there is good available Ashing

grounds, Mr. Martin? A. About a thousand feet.

(j. How long have you been engaged in fishing by your-

self? A. Been there since ,(
J2, fishing there.

Q. You have been fishing there since 1892. Well,

now after Berry ceased fishing on these tide fiats right

around the mouth of Ketchikan Creek and in front of this

piece of land who commenced fishing there then?

A. Mr. Clark, my partner.

(,>. Who is he—the Clark mentioned in one of these

deeds? A. Yes, sir.

Q. What did he do with the fish he caught?

A. He sold them I guess a year or so, sold them to the

Loring Company, I don't know just the name; the

Packing Company it was then?

Q. Was it the same company as the Alaska Packers'

Association is now? A. No, sir.
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Q. It was another institution?

A. Iti was another one at that time.

Q. Who runs the cannery business at Loring now?

A. Mr. Heckman here.

Q. Is that in the same cannery?

A. Well, the same, yes.

Q. Well, that known as one of the Alaska Packers'

Association canneries now, isn't it?

A. Yes, sir, it is now.

Q. Do you know whether it belonged to this associa-

tion at the time Clark was selling fish to it?

A. No, sir, it did not at that time.

Q. It afterwards did?

A. It did the next year, or the first year I was there.

Q. Was Mr. Heckman or any of the defendants in

this case connected with the running of that cannery at

the time Clark sold salmon to it? A. Yes, sir.

Q. Who was there? A. Mr. Heckman.

Q. Mr. J. R. Heckman? A. Yes, sir.

Q. And that was extending over a period of about two

years that Clark sold and canned fish there?

A Yes. it maybe— it was only that time, the only

length! of time he canned and sold them.

Q. That was about two years? A. Yes, sir.

Q. Did Clark have a cannery there? A. No, sir.

Q. He simply caught them for market and sold them?

A. Yes, he had a little trading store there, and sold

to the markets.
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Q. Were any others of the defendants connected with

the running of the company which is now the Alaska

Packers' Association than Clark, to your knowledge?

A. Thomas Heckman.

Q. Thomas Heckman was also interested?

A. He was, yes, sir, he was there.

Q. Well, who took up the fishing on these premises

around the mouth of Ketchikan Creek there after Clark?

A. Clark and Martin—him and myself.

Q. Martin—that's yourself? A. Yes, sir.

Q. How long have you been fishing on these tide Hats

around the mouth of Ketchikan Creek?

A. Since 1892.

Q. What have you done with the fish you have caught

during this period of time, Mr. Martin?

A. Sold some to the Alaska Packers' Association and

the rest we salted and sent to 'Frisco to market.

Q. What cannery of the Alaska Packers' Association

did you sell yourself? A. The Loring Cannery.

Q. The one J. R. Heckman is manager of?

A. Yes, sir.

Q. And Thomas Heckman was there too and at the

time?

A. Yes, sir, and Mr. Grant was there at the time I

salted salmon.

Q. About what time do you say the Alaska Packers'

Association became the owner of this cannery—do you

know about what time?
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A. I think it was in—I wouldn't be right sure, but T

think it was about 1882 or something like that—1883.

Q. How many years did you then sell fish to them,

and in what quantities, to the Alaska Packers' Associa-

tion—to this cannery? A. About eight years.

Q. Did you sell them large or small quantities?

A. Yes, sometimes they wouldn't have enough and I

would sell them large quantities and sometimes they

would have too many and wouldn't take any and would

throw lots of their fish away—the men would.

Q. Well, you sold quite a number of salmon then dur-

ing these eight years, Mr. Martin? A. Yes.

Q. Was that your principal business at the time?

A. Yes, that was what we depended on most.

Q. When was the first time the Alaska Packers' As-

sociation ever did any fishing on any of these tide fiats

described in the deeds along Ketchikan Creek?

A. In last July sometime. I don't remember the ex-

act day.

Q. July, 1900, sometime was it? A. Yes, sir.

Q. Where did the Alaska Packers' Association at that

time commence fishing on these tide flats in front of this

piece of property of which you used to be one of the own-

ers? '

!

A. Well, they started in with a net there; I wasn't

there myself; there was no fish there at the time, and

they started in to kind of bother me, or my men I had

dowu there, that was about the size of it I guess. None
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of them got anything—just seemed for to bother us, that

was all.

{}. What time was that Mr. Martin—what time of the

year?

A. 1 think it must have been between the 25th and

29th, along there somewhere.

Q. Did you then have any fishermen, anybody in your

employ at that time assisting you in the fishing business,

that is, the men, >or any of the witnesses who are present

now and will testify in this case? A. Yes, sir.

Q. Which one is that?

A. Mr. Nelson, or Peterson, or whatever his name is,

we call him Nels.

Q. You say they then started in there to bother you

fishing—what do you know about that?

A. Well, it seemed that way ; we never tried anything

of the kind before; they came down there with a scow and

put a house on it and what salmon they didn't can they

were going to salt and I guess the most of them went

overboard. Heckman wanted to give me some fish one

time, one morning when I was short, and he says, "We

have got quite a few on the scow there and or had quite

a few on the scow there we didn't need, and we threw them

overboard" so that would kind of look like he wanted to

bother me. Last year was a poor year, and we couldn't

catch many at the best.

Q. You say that in last year you didn't catch many

fish, what was the reason of that?

A. Oh, the fish didn't get around, 1 guess.
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Q. What was the custom about salmon running, that

is, up these creeks or the run generally; that is, for say

over a period of four or five years, about what period of

time would you get a good run out of that length of time?

A. That's more than I can tell. Some years there's

a small run, and some fishermen claims one thing and

some another ; it's hard to tell what salmon will do any-

way.

Q. Around about the mouth of Ketchikan Creek, is

the beach a good fishing place?

A. Yes, it always has been.

Q. How is it about the general fishing customs; can

you go in the same spot in the waters of Tongass Nar-

rows or any other fishing place and catch the same quan-

tity of fish, or does the quantity vary from time to time?

A. I never knew it to vary very much, only this year.

We didn't get what we usually get there, but how about

it is on other creeks or beaches, I don't know.

Q. Your fishing then has been confined to this locality?

A. Yes, sir; that is, the hump-back fishing.

Q. Well, now did you ever have any other conversa-

tion with J. II. Heckman in regard to using these grounds

for fishing purposes around the mouth of Ketchikan

Creek, other than this one in which you say he stated

he had to throw away some fish?

A. Not any more than when we was clearing the

beach up he said he had a right to go there.

Q. Well, state what conversation, if any, you had that

time? I
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A. I didn't have none; I couldn't say we had much to-

gether about that.

Q. Were you around Ketchikan there during the fish-

ing season all the time? A. No, sir.

Q. You were away part of the time?

A. Away most of the time on a steamboat, yes, sir.

I had men there of course.

Q. Did you see Mr. Heckman often?

A. No, sir, I didn't see him much.

Q. Did you get to see how often they were casting

their nets there? A. No.

Q. Did you ever see Heckman on the part of the com-

pany he was working for, or anybody 'else, have any fish-

ermen out there in front of these fiats endeavoring to

catch these fish? A. Himself?

Q. Yes, either he or his men?

A. I seen his men there, but not himself. I never

seen him try to catch anything.

Q. Do you know what sized, or what length nets Heck-

man and his men were using?

A. I didn't measure it, but they told me they put two

together and it was about three hundred fathoms long.

(Objected to as hearsay.)

Q. Did you ever see the net yourself?

A. I seen it in the water, yes, sir.

Q. What, in your 'Opinion, would be the length of it?

A. I think about, three hundred fathoms.

Q. And where were they using that, with respect to

the mouth of Ketchikan Creek?
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A. Well, it took in the most of the ground there, what

there is there that's worth anything. Of course there's

a few fish coming in outside of it, but it was right square

in the creek there.

Q. Well, would it lop clear across the mouth of the

creek too?

A. Oh, it could possibly ; but it wasn't that way when

I see it out in the water.

Q. Where was the locality of this fish net with refer-

ence to the ground which you and Berry and Clark had

been in the habit of fishing upon?

A. It was right there bothering us, that's all.

Q. On the same ground?

A. On the same ground. Of course it could be on

the other side but it was on where the fish was most

generally running.

Q. I will ask you if the amount of available ground

around the mouth of that creek where you and your

grantors have used it for fish is large enough, and the

fishing grounds of sufficient quantity and size to furnish

a fishing ground for a concern rigged out like this can-

nery that Mr. Heckman is at the head of, and also for

you to continue to use it for fishing ground?

A. It is not. That ground there is small enough for

one. There's only room enough for one to fish there.

Q. I'll ask you if the Alaska Packers' Association and

Mr. Heckman and his men are allowed to use that ground

with the kind of appliances they had there last season,
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as to whether or not you would be able to use it to any

advantage as a fishing ground?

A. No, sir, it wouldn't be no use to me. It wouldn't

be of no use to try to do anything there.

Q. What in the way of improvements, Mr. Martin,

along on this beach that you use for rishiug, and around

the mouth of Ketchikan Creek described in the temporary

injunction order in this case, have you made, and what

efforts if any have you made to keep this beach cleared

aud iu a condition that you can use it for fishing ground?

A. The property every summer about July when fish

first start to come, we always hire men and send them

down to clear off our beach and fishing places. It al-

ways takes ten or twelve men and cost, say fifty or

sixty dollars to clear the beach off at a time. And then

we built the trail from the cannery, and I suppose the

cannery cost maybe, I guess forty thousand dollars. Do

you want the other improvements?

Q. Well, we will get to that later. Now about how

many times a year is it necessary for you to clear up that

beach around the mouth of the creak there?

A. Just once a year.

Q. And) when is that?

A. Just before the fish commence to rise.

Q. What is there lodged on the beach to make it nec-

essary to clean it off?

A. Well, lots of snags, large rocks, and one thing and

another.
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Q. Why does that binder anyone from using it as a

fishing ground?

A. Well, if you get your nets snagged, it busts your

nets all up and you lose your fish. Rocks sometimes

bother you. You can't fish on a rocky beach.

Q. Did you bridge over the creek there near the

mouth? A. Yes, sir.

Q. What, in the way of canning facilities, have you

and your coplaintiffs here, for the purpose of canning

the salmon which you catch? Near the mouth of this

creek?

A. Well, we've got a good cannery, and everything

that goes to make a cannery business; soldering ma-

chines, and all kinds of canning machinery, I couldn't

name them all.

Q. About how much monej' has been invested in those

appliances and cannery? A. The whole plant?

Q. Yes, sir.

A. I should say about forty thousand dollars; am

pretty sure of that.

Q. About at what point on this blue print we have

referred to is your cannery constructed?

A. It's not on that I don't think—that don't cover

it.

Q. You say it's not—it's outside of that?

A. Yes, sir.

Q. What is the capacity of your cannery that's erected

here, about what output annually providing you run at

full speed constantly?

A. We generally expect thirty thousand cases.
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Q. Why was it this cannery was built there?

A. It was built there on account of seeing quite a

few fish there.

Q. Well, why wouldn't it have been just as well to

have built it here at Juneau? A. I don't know.

Q. Well, what is the matter about building a cannery,

Mike, down at St. Louis or somewhere, instead of right

here close to the fish?

A. Certainly I would locate it near where the fish

was.

Q. Was it then on account of the supply of fish that

you generally caught around about the mouth of Ket-

chikan Creek that you built that cannery there?

A. Yes, sir.

Q. Have you been connected with this cannery ever

since it has been built there? A. Yes, sir.

Q. What have you been doing?

A. I have been fishing for them fish there.

Q. I believe you stated that on account of your being

away you were never present around the mouth of that

creek there when the Alaska Packers' Association people

were trying to fish there?

A. Yes, I have been away trying to get fish some place

else.

Q. Have you also been engaged while at Ketchikan

in any other business besides the canning business and

the fishing business?

A. Since I have been there, do you mean?

Q. Yes, sir. A. Yes, sir.
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Q. What other business, generally?

A. Running a general store, trading post.

Q. Who put up the first buildings around this piece

of land near the mouth of Ketchikan Creek, or ou any

of this land in controversy, outside of the Indians?

A. A man by the name of Campbell, he got killed

there; he (was superintendent for Berry, and when he

was working for Berry he got killed down there.

Q. It was Berry and his people thatl put them up?

A. Yes, sir.

Q. Who next?

A. The next people in there was, well, the Tongasts

Packing Company people put up a few buildings there.

Q. And they followed packing, you say, did they?

A. Yes, sir.

Q. Who next?

A. The next was Clark) and Martin.

Q. That's yourself and Clark? A. Yes, sir.

Q. And your force put up a store and also followed

the fishing business? A. Yes, sir.

Q. What business was it that led you to go there and

locate in the first place, Mr. Martin?

A. It was—I went there for to salt some salmon.

Q. It was for fishing, then?

A. Fishing brought me there, yes, sir.

Q. And you afterwards put in a store?

A. Yes, sir.

Q. And later on. now, the town h'aisi been built up

somewhat by the discovery of mines there in that vicin-

ity? A. Yes, sir.
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Q. Over what] period of this time 'have you also been

running a store in connection with your fishing business?

A. I run it up to a year ago last fall.

Q. When Berry went there; and first got this Land in

controversy from this Indian, Dickson, in 1888, were

there any other Indians living on this) ground1?

A. No, sir, not one.

Q. Are there any Indians living there now other than

him? A. Yes, sir.

Q. How came they there, Mike?

A. I told them they might come there, as long as they

were trading in the store.

Q. The Indians who have built on there have your

consent, or the consent of some of your grantors.

A. Yes, sir; they all come and asked us for it.

Q. Now, we have gone over some of tine improvements

there in the way of your store and cannery and fishing

appliances, etc.; are there any other improvements on

this tract of land that you have put on, Mr. Martin, or

the people with whom you are interested, any of the

plaintiffs? A. Yes, sir.

Q. Well, go ahead and mention them.

A. There's a wharf there, ami there's a few buildings

we have rented out; I ijuess maybe forty thousand dol-

lars' worth— I should judge it would be thatj much.

Q. What did it cost, putting in that wharf and 'ware-

houses? A. About nine thousand dollars.

Q. Now, did you ever have any other conversation

with the Alaska Packers' Association fishermen other

than you have stated? A. No, sir.
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Q. And neve*' heard anybody connected with them, or

either of the Heckmans, state anything* except what yon

have stated in this matter?

A. No, sir, not that I know of now. There might be

some little thing I have forgotten.

Q. Nothing you think of now?

A. Nothing I think of.

Q. What sized creek is this Ketchikan Creek; that is,

indicated on this blue print that we have referred to?

A. It's about sixty feet wide. Of course, that bridge

is ninety feet, but it runs across some ou both sides

—

about sixty feet, I'm quite sure.

Q. About what is the area of the tide Hats that is left

about the mouth of Ketchikan Creek there, between or-

dinary high tide and ordinary low tide in this body of

water called Tongass Narrows?

A. Well, it may be—I think there's very likely twelve

hundred feet.

Q. Now, when these papers come up, I may want to

ask some more questions, but that is about all at present.

By the REFEREE.—Do I understand that this blue

print is used merely for temporary purposes?

By Mr. FOOTE.—If that isn't going to be used or in-

troduced, I don't see how I am to use it for the purposes

of cross-examination. It leaves me in an awkward posi-

tion.

By Judge WINN.—Of course, I have no way of telling

whether this is the official plait of Ketchikan or not. If

it isn't, I don't want it. I guess it is authentic, and I
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will let it go iu. and ask that it be marked Plaintiff's

Exhibit "E" in Case No. 1,164.

Counsel for defendants objects to the introduction of

said map and plat, on the ground that it doesn't correctly

state the position of the beach with reference to the

mouth of Ketchikan Creek, and with reference to high

and low water marks; and on the further ground that it

isn't certified to by any official surveyor.

Counsel for plaintiffs will, if deemed necessary, ask

the privilege of making further proof on this blue print

as being a survey made by authority, and as to showing

the true situation of the lands and waters and so forth,

as designated thereon.

Cross-Examination.

By Mr. FOOTE—Mr. Martin, I believe you stated you

first went to the vicinity of the mouth of Ketchikan Creek

in the fall of 1887? A. Yes, sir.

Q. And how many people were living there at the

time?

A. There was three, two women ami a man, Indians.

Q. What was their names?

A. Well, their name was supposed to 1 be the name of

Dickson; I think its Dickinson. I'm sure it was old

Charley. Most people called him "Paper-nosed Charley."

Q. Do you know Ceorge Andrews? A. Yes, sir.

(}. How long have yon known him?

A. I have known him, I guess, about (en or twelve

years. i

!l
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Q. How long have you known old Johnson, an In-

dian? A. About fourteen or fifteen years.

Q. Cape Fox John, how long have you known him?

A. About the same time.

(,). ITow did you first know them?

A. They came to trade in the store once in a while.

(
t). Where 'were they living at the time you went to

the vicinity of Ketchikan first?

A. They were living in Cape Fox, I guess; I don't

know Avhere all they were living.

Q. Were they not living on the beach at Ketchikan

Creek? A. No.

<}. How many houses were on the beach at Ketchi-

kan at the time you went there?

A. There was this little house, with a couple shacks

put up as Indian houses for using for the old man's own
purposes.

(J. Where did you say that was with reference to the

fishing ground, right back of it, did you say?

A. I think it's about, maybe it's right here (indicat-

ing on blue print) a hundred and fifty feet or so—like

that.

<}. You stated on your direct examination that it was
right back of the fishing grounds, a few feet back of high

tide. A. And so it is.

Q. Is the point that is marked with ink there on
Plaintiff's Exhibit "E," this map, does that point or tri-

angle correctly show the) location of the house that was
there? A. When I went there, yes, sir.
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<>. You state that was immediately back of the fish-

ing grounds? A. Yes, sir.

Q. And how many feet was that from the mouth of

the creek?

A. It was about, maybe, a hundred and hfty feet,

the bridge here. There's where is supposed to be the

mouth of the creek.

(
t). What do you refer to as a hundred and fifty feet,

what stage of the salt water?

A. State of the salt! water?

Q. Yes, at what stage of the tide is this point a hun-

dred and fifty feet from the month! of the creek?

A. Right there (indicating).

Q. What stage of tide, high tide, or low tide?

A. I don't know Avhat you call it. If there is a mouth

to it. it must be up there some place or other; sometimes

the tide runs very high up.

Q. That cabin of Charley Dickson's was about a hun-

dred and fifty feet from the mouth of the creek, then, at

high tide?

A. Yes, sir, 1 should say that at high tide, yes, sir.

(I Does this line here on Exhibit "E" (indicating), in-

dicate high tide? A. Right there, yes, sir.

(,>. From your familiarity of the coast, that indicates

high tide?

A. That's what it is. (Indicating black, irregular

line drawn from the wharf toward the hotel, thence down

around the schoolhouse, on said Exhibit "E.")

Q. Now. this line, .Mr. .Martin, correctly indicates

high -water mark, does it?
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A. Oh, no, I couldn't tell you positively; it may be

very high tide sometimes; but it's supposed to, yes> sir.

Q. From your knowledge of that beach, does that

line indicate high tide?

A. Yes, sir, from: my knowledge, yes.

Q. I'm not speaking now as if you were testifying as

to the best of your knowledge and belief. I mean, from

your knowledge, that correctly represents high-water

mark? A. Yes, sir.

Q. Does that map indicate correctly the location of

the mouth of the creek where it comes in there?

A. 1 don't know what you call the mouth of that

creek.

Q. I mean at the stage of the tide this map was taken.

A. High water or lotw water?

Q. Well, it appears to be taken at high water?

A. Yes.

(J. Does that correctly indicate the position of the

creek?

A. Yes, sir; 1 thiuk high-water mark: would be right

there, if I'm not very much mistake about it.

Q. Now, you were given an order, or, at least, applied

for an order, protecting you in the exclusive use of a

certain number of feet of that beach. How many feet

on each side of the mouth of the creek did you use for

fishing purposes?

A. I used about, I should think, maybe eleven hun-

dred.

Q. I mean on each side of the mouth of the creek?
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A. Oh, oni each side. That would ibe about fiw hun-

dred and fifty.

I}. How long were your seines?

A. My seme was a hundred and—1 couldn't say ex-

actly; a hundred and forty, I think.

Q. That, would be how many feet?

A. I don't know.

Q. How many feet would that be?

A. Well, I never measured the number of feet.

Q. How many feet would a hundred and forty fath-

oms be?

A. Well, it ought to be six feet, to the fathom.

Q. Well, how many feet is there in the line of your

seine? That would be eight hundred and forty feet,

wouldn't it? Well, I will put it differently. Did

your seine cover about eight hundred feet in length?

A. I guess so.

Q. Not more than that?

A. Not that I know of.

Q. Then it was impossible for your seine to cover the

whole amount of fishing beach that there was there, wa.s

it not?

A. Yes, sir, it would on each side here, cover the most

of it.

Q. But you say you used a hundred and forty fathom

seine? A. Yes, sir.

Q. That would be eight hundred and forty feet. Then

it was impossible for you to fish all of that beach with

the seine you were using?
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A. Yes, we could fish it all; because tlie tish only

runs at certain times and certain places there.

Q. But you say it was over eleven hundred feet wide?

A. Yes, but we could fish it all in schools, one place

to another; fish don"t always stay in the one place.

Q. Well, it seems to me if the fishing beach proper

was eleven hundred 1

feet wide, if you had only an eight

hundred and forty foot seine, there would be a number

of feet there you wouldn't fish at all, except where you

were spreading the seine; the rest of the beach would be

left to anybody else that wanted fish; you couldn't fish

it all. A. Yes, but fish only stay in a few places.

Q. They would be in other parts of the beach?

A. Yes, that's the trouble; other people get in there

and fish it, so if the fish isn't under our seine they get

all of them.

Q. But that would be all right if you were unable

to fish it?

A. But we never had anyone go over where we

claimed before.

Q. Now, how much did you use of the land with this

seine you fished with; how many feet did you use to land

it on, about? I

A. Well, sometimes that's according to the tides, and

according to the fish.

Q. I mean how many feet along the beach in width

would it require to land a hundred! and forty foot seine?

A. It wouldn't require more than about two hundred

and fifty or three hundred feet.
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(,). Two hundred and fifty or three hundred?

A. Yes, sir.

Q. And this beach, you say, is over eleven hundred

feet long? A. Well, it was from there

—

Q. This fishing beach, properly called, was over

eleven hundred feet, you siay? A. Yes, sir.

(,). And you used about two hundred and fifty or three

hundred to land your seine on?

A. Yes, sir, three hundred feet.

Q. When you went to Ketchikan, you say you found

Dickson there. What was he living in, what sort of a

shack or house? A. He had an Indian shack.

Q. Is that all?

A. Yes, that's all; only I know he did a little fishing

business, fished a little around there.

<l Well, that was in the water. What did he have

on that land there, did he have a shack?

A. Yes, sir.

Q. And fence there around it?

A. No fence around it, no, sir.

Q. No fences anywhere. Any ground cultivated

there? A. No.

Q. No cultivation? A. Not that I seen.

Q. What 'was the nature of—were there any oilier im-

provements there at all, excepting the house?

A. No, I didn't see anything, only his little traila

where he used to go up the creek to hunt and fish; he

made them.

Q. Just paths he made by going along there?
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A. Yes, kind of a trail.

Q. Did ('lark ever sell fish to the Alaska Packers" As-

sociation that you caught there? A. Yes, sir.

Q. Well, now, were the fish that you and Clark sold

as you stated on direct examination, you aud Clark, sold

to the Alaska Packers' Association at Loring, were they

caught exclusively at Ketchikan Beach?

A. That we sold to them?

Q. Yes.

A. No, they was Cape Fox, and silver salmon, and

hump-backs caught right there at the beach as far as I

know.

Q. Then you sold fish to the Alaska Packers' Associ-

ation at Loring about 1892; or what year was it?

A. I don't think it was 1892L We didn't sell any

to them there then because they wasn't packing as much

there then as they was afterwards.

Q. Well, when was it? A. Maybe, 1894.

Q. You sold fish from other places than this beach?

A. No hump-backs.

Q. Other fish, salmoni?

A. We sold from Cape Fox.

Q. And other places?

A. No, sir; Cape Fox and Ketchikan Beach.

Q. Then you didn't sell them exclusively from Ketch-

ikan Beach?

A. We sold from Ketchikan Beach; yes, sir.

Q. But not exclusively?
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A. We sold hump-backs, that's* all that's there.

Q. Now you testified, I believe, that when you jwere

selling fish to the A. P. A. at Loring sometimes they

threw fish away? A. Yes, sir.

Q. That's right, is it? A. Yes, sir.

Q. What was the cause of that? Is that the practice

very often among canners?

A. No; it hasn't been very much; that was because

they got more than they could can.

Q. That was when yon was selling them fish?

A. Yes.

Q. Not when they were catching fish?

A. Oh, no

Q. You say that they also threw some fish away that

you sold them? A. Yes.

Q. That was years before you tried to fish down here,

was it? A. Yes; they threw them away, yes, sir.

A. Yes; they thew them away, yes, sir.

Q. You testified—where were you about the 25th or

29th of July last?

A. I might have been in Cape Fox; was out on the

steamer somewhere I guess.

Q. You weren't at Ketchikan Reach very much of

July, during the latter part of July, were you?

A. I was there every night, and made it in the morn

ing once in a while when the steamer got in.

Q. You were not there anywhere near all of the time

during the latter part of July, were you?

A. No, sir,
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Q. You stated the men working for Mr. Heckman
bothered yonr people a good deal when they; tried to fish

there—how do you know that?

A. I seen them when I was, coming across the bridge

different times.

Q. You say you weren't there a great deal though?

A. I 'would be there an hour maybe; just enough (for

to go over to town and back.

Q. What did that Interruption consist of?

A. How's that?

<^. You say they tried to interrupt your Ashing. How
did they try to intercept you from fishing on the beach?

A. Well, they had five nets; put down five nets, and I

only had one, and they tried to do everything t'hey could.

(I How many nets would it take 1 to block the mouth

of that stream? A. How many?

Q. Yes.

A. Well, it would take— I don't know. It would

take about sixty feet at the mouth of the creek.

Q. Would ten fathoms of seine block the mouth of

that creek? A. Yes, sir.

Q. I believe you testified that Mr. Heckman' s men were

using an exceptionally long seine, three or four hundred

fathoms in length, and thereby blocking up the mouth of

the stream. You were using a seine a hundred and forty

fathoms in length. Would your seine block up the mouth

of the stream? A. I don't know; never tried it.

Q. As a matter of fact wouldn't your a hundred and

forty foot or fathom seine block up the mouth of Ket-

chikan Creek?
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A. If you would take it up there, yes.

Q. Well, take it at the mouth of the stream?

A. I never put it in there; I can't answer that ques-

tion. I never tried to put it in the mouth of the creek.

Q. As a matter for fact, would it or would it not go

across the mouth of the creek?

A. I never put it there.

Q. Well, would it or would it not go across the mouth

of that stream. Answer that question, will you?

A. It would go across there, hut we never tried to put

it across there.

Q. The improvements you testified to Mr. Martin;

about how many rocks would lie deposited there on that

beach during the winter?

A. Oh, it would he a. hard thing for me to tell just

how many.

Q. Would there be half a dozen or a dozen?

A. There's more than that there now, I guess.

Q. Who put them there?

A. I can't tell you. I wish we could.

Q. Are they dropped there by any person; do you

suppose they are?

A. They might be; I don't know, couldn't tell you.

Q. How many snags and such as that, would you find

in cleaning up there? A. Quite a few.

Q. How many?

A. Couldn't tell you the number of them.

Q. Approximately, how many?

A. I don't know.
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Q. Three, or four, or half a dozen?

A. A half a dozen, and it might have been three dozen

as far as that is concerned.

Q. What would be the nature of that obstruction?

Q. Just limbs that come down there, and drift logs

and big rocks that come down on the beach there.

Q. There wouldn't, be over two or three dozen of them

you say? A. There might not be.

Q. Limbs of trees you say?

A. Yes, sir, and maybe the whole tree itself.

Q. Were there any other improvements made by you

or your people except to clear up the beach there every

spring? A. Oh, yes.

Q. What? A. We cleared off the trail there.

Q. On the beach there?

A. Cleared it off, yes, sir.

Q. You never placed any improvements on the beach

permanently? A. On the beach?

Q. Yes, any stake, anything of that sort—traps or

stakes?

A. No, sir, we never put any traps there.

Q. What improvements had you on the upland from

this point you indicated here, to the creek—that you

people made?

A. From here to the creek? (Indicating on map.)

Q. From where you say Charles Dickson's house was,

to the upland? A. No, only the trails.

Q. Wouldn't that be made by persons going along

there?
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A. Yes, they blazed it as they went along, I suppose.

Q. What about the construction of that bridge? You

said on direct examination that you built a bridge?

A. I built that, yes, sir, for to accommodate the peo-

ple trading with us at the store.

Q. Isn't it a matter of fact that that bridge was built

by subscription? A. No, sir.

Q. Didn't the settlement there subscribe to build that

bridge? A. How build the bridge?

Q. Didn't they take up a subscription to build that

bridger—who built the bridge?

A. A man by the name of Walter Thomas and Smith.

Q. Who paid for it?

A. I did, out of my own pocket, sir—me and Clark.

Q. And there was no subscription taken for the build-

ing of that bridge by the people?

A. Not one cent.

Q. How far was the cannery—the Sutter cannery,

from the mouth of Ketchikan Creek?

A. Tbe Sutter cannery from the mouth of the creek?

—I should think it would bo" about, maybe twelve hun-

dred feet.

Q. Twelve hundred feet where (referring to map).

A. It's not on that map, I don't think.

Q. If this map—you say it is correct—if this map

shows from that point to the bridge here to; be eight hun-

dred feet, or to be a thousand feet, to this point on the

map here where it shows a cross in the rock where you

claim your boundary to be

—
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By the REFEREE.—What does "This point on the

map" purport to be?

By Mr. FOOTE.—The cross on the roek, on the beach,

the southeast boundary line of Martin's claim. If that

point on the beach is eleven hundred feet from the bridge,

is the cannery then on beyond that point?

A. The cannery is outside of that, this way.

Q. How far from that is the cannery?

A. From there?

Q. Yes. A. I never measured it.

Q. Approximate, from the cross on that map. Well,

is the cannery as much further from this point, the cross

on the rock on the beach—is the cannery as much further

from the cross in the rock to the bridge, as the rock on the

beach is to the bridge?

A. Yes, sir, I think a little further.

Q. As a matter of fact, the cannery is about two

thousand feet from the bridge, isn't it? A. No, sir.

Q. That's what your plat shows?

A. Well, I'd like to knojv just where the mouth of the

creek is?

Q. Well, according to your plat where the bridge is,

and the mouth of the creek. As a matter of fact, isn't

the cannery about two thousand feet from the mouth

of the creek at the bridge?

A. No, sir, it is not ; I should think it would be about

eleven hundred feet; 1 never measured it, but I think

it would be that. It might be less.

Q. Outside of this claim?
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A. Yes, sir; I never measured, but it's about that.

Q. Mr. Martin, in ordinary years are there many fish

at the beach at Ketchikan there?

A. Yes, there's a good many fish.

Q. Large quantities in ordinary years isn't there?

A. Yes, there is.

Q. Were you able to catch and handle the fish there

in an average year?

A. Yes; only what went up the stream to breed?

Q. Isn't it a fact that there's enough fish come to the

beach in only the average years, to supply a cannery?

A. I don't hardly think it.

(2- How many are there during an average year?

A. Well, there has been as high as—I should estimate

it at two hundred and fifty thousand.

Q. Fish? A. Yes, sir.

Q. In a season do you mean? A. Yes, sir.

Q. Wouldn't that number supply an average sized can-

nery?

A. No, about three hundred thousand would. It's ac-

cording, of course, to what you're packing.

(J. Say a cannery packing twenty thousand cases?

A. It wouldn't be enough for that.

(}. Mr. Martin don't you know of a haul of salmon

down at that beach there, in which there were something

over twentv thousand fish landed?

A. Yes, there was a time at Loring

—

<

<«>. At this beach here? A. In Ketchikan?

Q. Yes. A. Not that I know of.
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Q. How large was the greatest haul you ever knew

there? A. Seven thousand.

Q. Seven thousand at a haul? A. Yes, sir.

Q. How long did the fishing season last at this beach?

A. Lasted maybe five weeks.

Q. How many hauls would you make a day, on an

average?

A. Sometimes wouldn't make any; sometimes you go a

couple of days without making a haul. It's according

as the fish come in.

Q. This map, this line—in referring to "this line" I

refer the stenographer to the line you indicated awhile

ago; that irregular line there. Does that line indicate

the average high tide of Tongass Narrows at that point?

A. Yes, that's about right, I think.

Q. About the average high tide; and it correctly repre-

sents the configuration of the beach there at mean high

tide? A. Yes, sir.

Q. And is in every way correct, is it?

A. As far as I can see, yes, sir.

Q. How far, Mr. Martin—what is the length, rather,

of the beach at Ketchikan at low water, mean low tide,

approximately, from the present, wharf down as far as

the beach runs—at mean low water?

A. You mean just as the bird flies—across there?

Q. Following the beach around; as an estimate, run-

ning around the length of the beach, at low tide?

A. I never measured it. I should think there would
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be, maybe, as I said before, there would be about eleven

hundred feet.

Q. About eleven hundred feet?

By Judge WINN.— Measuring the entire beach line

there? A. Yes, sir.

By Mr. FOOTE.—From the wharf there, to as far as

the beach goes—the fishing beach?

A. About eleven hundred feet.

Q. Does this plat correctly represent your claim, of

the land down there, the line running from the cross in

the rock (indicating) back, and then up the country

here and back to the beach again—does that correctly

represent! your claim? A. As far as I know, yes.

Q. Have you a patent for it? A. No, sir.

Q. Have you ever applied for a patent?

A. No, sir.

Q. How do you claim it?

A. By Indian right, and held it there in possession

for years.

Q. What Indian?

A. Charles Dickson. We didn't buy it from them, but

we got it from others.

Q. How far is the wharf from the bridge across the

mouth of the creek? A. How far is it?

Q. Yes

.

A. Well, I guess four hundred and fifty or five hun-

dred feet—from this bridge here?

Q. Yes, A. Well, about—
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By Judge WINN.—What do you mean; measuring

straight, or around the contour of the beach?

By Mr. FOOTE—Well, straight across.

A. I should think it would be maybe four hundred feet.

0. Well, if its four hundred feet straight across, how

far is it following the beach around?

( Objected to as a matter that couldn't even be guessed

at, and would take an absolute measurement. It couldn't

be even figured out, being on curved lines most of the

time.)

Q. Well, about how far is it, following the beach

around, from your wharf around to your or the Ketchikan

end of the bridge at the creek?

A. I never measured it—I couldn't tell you.

Q. Could you give an approximate estimate of the

distance? A. I wouldn't want to, because its

—

Q. Well, you won't answer that question then?

By Judge WINN.—Well, if you can't estimate it,

Mike, tell him you won't; that's the easiest way out.

By Mr. FOOTE.—Is that your answer, Mr. Martin?

A. Yes, sir.

By Judge WINN.—Let the record show there that I

now ask the privilege of asking Mike a few questions as

to another map and plat which I expected here before this

time, but not having it here I couldn't close my direct

examination.



vs. Carl A. Sutter et ul. 67

(Testimony of M. E. Martin.)

Direct and Redirect.

By Judge WINN.—I hand you, Mr. Martin, a map and

plat which seems to have been made for Clark & Martin

at their request by Nathan B. Whitfield, a United States

Deputy Surveyor, and marked paintiffs' exhibit, being

the same map offered in evidence in this case by you on

the application for a temporary restraining order in this

case, and ask you to examine the same, with the improve-

ments marked thereon, and memoranda and so forth, and

ask you if that's a correct representation of the line along

the beach at Ketchikan, showing some improvements, and

showing some of the lints here, line of ordinary high tide,

mean high tide and low tide, and deep water, and so on?

A. Yes.

I now offer this plat in evidence, and desire to have it

marked "Plaintiff's Re-offered Exhibit 'A,' " and also the

certificate attached to the same, showing the relative

location of the various improvements, etc.

(No objection.)

(}. I will ask you that if the grounds which were al-

lot; d to you by the temporary restraining order, which

was three hundred feet commencing at the line of ordi-

nary low tide on the bank, where that line indicates the

bank there, or intersects the bank of Ketchikan Creek on

the respective banks as extended down the line of ordi-

nary low tide for three hundred feet on either side, if

that amount of ground is any too much for the fishing

business yon have been engaged in and expect to continue

in? A. No, sir, it's none too much.
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Q. Just explain briefly bow it is tbat you use nets in

taking tbem out and putting tbem in tbe water, and

taking tbem in sbore again remaining in tbe same place

you set tbem?

A. No, sir; when you see some fish coming in, you

just make a net around them and haul them in; most

generally have four men at each end of the net down

there, and haul them in shore.

Q. A man at each end of the net in a small boat?

A. No, they wade out.

(,>. Then you don't keep constantly in one place—you

move about all the time, is that it? A. Sure.

Q. That amount of beach, three hundred feet on each

side, would be about as small a space as you could use

in catching fish there? A. Yes, sir.

Q. At the time that you were catching fish at this

point and selling tbem to tbe Alaska Packers' Association,

or Ileckman, did Mr. Heckman know where you were

catching the fish atthe time the sales were being made?

A. Did be know?

Q. Yes, sir.

A. He knew it was at Ketcbikan, yes.

(,). Mr. Foote asked you if you bad built anything

permanent on the fishing ground which is marked on

Re-offered Exhibit "A," tbe seining beach there. Suppose

you had put in permanent structures there in the way of

piles or something of tbat kind; would or would not that

interfere with vour fishing? A. Yes.
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(^. Do fishermen generally build permanent buildings

on fishing beaches used for landing seines on?

A. No, sir.

Q. For the time that you have been fishing there, and

for every year you know of other people having fished

there, could this cannery that you have built, or you

and the plaintiffs, handle all the fish you ever could catch

on these flats, taking all the flats together in Ketchikan

Creek, including that eleven or twelve hundred feet?

A. Yes, sir.

Iiecross-Examinafion.

By Judge FOOTE.—You say you used about three hun-

dred feet in drawing the seine on the beach; you stated

that just now, I believe, in your examination?

A. Yes.

Q. Well, while using that three hundred and thirty

feet, if a school of salmon came further over on the other

side of that &pa.ce three hundred feet wide on the other

side of you. would that interfere with you in drawing

your seine, if there was another seine spread over there?

A. It would be likely to interfere with anybody fish-

ing.

Q. Supposing you iwere drawing a seine in three hun-

dred feet, and another school of salmon caime further

over; would a part of the beach, occupied say for three

hundred feet by your seine, remain, where fi'sih could go

outside of you; and would another seine, if placed in

such unoccupied space, interfere with you?
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A. Yes, sir; it would interfere with fishing; yes, sir.

Q. Wbile drawing your seine?

A. It would interfere with my fishing by carrying

away my fish.

Q. Oh, you want them all, do you?

A. Yes; I want all I can get.

Q. In other words, you want all the fish on that beach

if you can get them, is that it? A. Yes, sir.

Q. Do you catch the fish right on the beach, or out in

the deep water, in Tongass Narrows?

A. In the water; not in the deep water of course,

away out, but all in the water.

Q. In the water over the beach between high and low

water mark, do you catch fish? A. Yes, sir.

Q. That is, you don't catch them out in Tongass Nar-

rows and land them on the beach, but catch them in the

waters there on the beach between high and low water

mark? A. Yes; mostly.

Q. In this eleven hundred feet of beach that you tes-

tify of at Ketchikan, if you were using three hundred

feet, and had your nets out and were fishing of

course inside your nets and are landing your nets there,

if there are fish outside of that, you can't in that haul

catch those fish, can you?

A. We don't claim them until we catch them.

Q. Do I understand you are trying to claim all that

eleven hundred feet of beach irrespective of whether or

not it takes three hundred feet! to haul your seine or not

—you claim that whole eleven hundred feet of beach, do

you?
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A. I say there's eleven hundred feet there. I claim

only what I can get.

Q. In taking only three hundred feet in which for you

to haul your seine, leaving eight or nine hundred feet out-

side of that, do you claim the fish where you're not

spreading your seine?

A. On the outside of it? No, sir; not all of it. I

only want to take a certain distance.

Q. Then if some one should come in upon this eight

or nine hundred feet with a seine, you couldn't interrupt

them? A. What's that?

Q. That is outside of where you were, with your three

hundred feet? A. What three hundred feet?

Q. The three hundred feet you testify it taikes to

draw your seine in? A. I didn't say that it was

—

Q. You said ai little while ago it took three hundred

feet to draw your seine in?

By Judge WINN.—lie said he used all the beach to

draw the seine in?

By Judge FOOTE —He testified it took about three

hundred feet?

A. No; just in landing; but I used that all in fishing.

Q. How much of that land do you occupy in landing

your seine?

A. I say about three hundred feet of the beach, when

I take them off.

Q. Which side of the creek do you land on most, Mr.

Martin? A. Land about even on both sides.
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Q. Supposing you were landing on the lower side of

the creek with your seine, taking about three hundred

feet of the beach; would that interfere with anyone land-

ing a seine on the upper* side of the creek on the beach?

A. Well, it would interfere with me.

Q. flow would it interfere with you?

A. Because I would want to use it in about a miuute

if another school of fish came in; that is, if there didn't

come any more than usually come in Ketchikan Creek,

Q. But while drawing your iseine on the lower side

of the creek, the upper side of the creek wouldn't inter-

fere with you?

A. Well, what if a man had two crews working, and

they both landed at once? That would interfere with

me-—other men coming 1 in there.

(,>. If you were landing on both sides of the creek, you

say it would take about three hundred feet along the

beach to land your seine? A. Yes.

Q. Then if a crew of men, with a seine, near the

wharf, were drawing a seine there, would that interfere

with you on either side of the creek?

A. That wouldn't interfere with either side of the

creek, no: but it would interfere with the Ashing there.

Q. How?

A. Because they would be bound to get fish that I

was supposed to get in that creek.

Q. You claim all the fish in the sea, do you?

A. No, sir, not all of them.
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Kedireet Examination.

By Judge WINN.—Have you got more than one net,

Mike, you and the plaintiffs? A. Yes, sir.

Q. About how many nets lias your institution got

there altogether?

A. We have been using- twelve altogether.

(2. How many has Heekman had on the ground .it

different times?

A. Oh, you mean on the ground. We only had one

on the ground.

(}. Well, I mean how many did he use altogether at

one time? A. He had five nets! on at one time.

Q. Around the mouth of this creek in question?

A. Yes, sir.

Q. And you have never used but one yet; but you

have got lots more that you could use if the amount of

fish wnuld justify it? A. Yes, sir.

Tuesday, March 5th, 1901. 10:00 A. M.

O. W. GRANT, a witness duly called for and on behalf

of the plaintiffs, being first duly sworn, on his oath testi-

fied as follows:

Direct Examination.

T5y Judge WINN.—Give your full name, age, and res-

idence?

A. O. W. Grant, Ketchikan, forty-fourth year.

Q. How long have you been acquainted with the

hinds and property in and about Ketchikan, Mr. Grant?
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A. Aibout sixteen yeans.

Q. What has been your business for the past—well,

say sixteen years, generally?

A. Hunting, trapping, prospecting and mining.

Q. When were you first at the place now known as

Ketchikan? A. It was, let me see 1—
Q. Along Ketchikan Creek, especially?

A. It was in 1SS3, the latter part of March some time;

it was skin time, anil I was, out after furs.

Q. Do you remember at that time of seeing any huts

or Indians living on Ketchikan Creek or near the mouth

of it where it empties into Tongass Narrows?

A. Well, we had an Indian there in those days; "Blue-

Nosed Charley," known as Charley Dickson now. His

wife, and him, and his step-daughter, named Mary, was

there, all three of them.

Q. I'll ask you if you are well acquainted with the

water front property and the mouth of Ketchikan Creek,

and the property between^ say what is known as Strong

& Johnson's wharf, and the cannery which Mr. Martin

testified about yesterday in your presence?

A. Yes.

Q. I'll ask you to look at what is known as Plaintiff's

Re-offered Exhibit "A," and I'll ask you to state if in

your estimation that furnishes you a comparatively good

drawing, representing the contour of the shore line, the

country, the improvements, etc., along this strip of shore

line property? A. Yes, that's

—
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Q. Do you know where the bridge is upon Ketchikan

Creek that Mr. Martin testified about yesterday, which

is also indicated on this map?

A. Yes, sir; I can locate that all right.

Q. Now, about how fair from that bridge was the

house of Charles Dickson in 1883, when you was up this

river fishing and hunting, and so on?

A. Why, it was about four hundred feet, I should

judge.

Q. Do you know what Dickson was doing up there

at that time?

A. Well, he claimed that was his hunting-ground,

and had been fishing, and he made some objection to me

going on there.

Q. Do you know whether or not all that lie caught,

any salmon, or anything, was for his own use, or for mar-

ket, or what?

A. I seen salmon later on in the season coming up

Tongass; there was some salmon drying there, and they

were catching them with spears.

Q. Were there any other inhabitants or buildings in

1883, in and about this property along Ketchikan Greek,

or near there, except this place at Charles Dicksou's?

A. There was only the three Indians there when I

was there, for—well, the number of times that I was

there I never seen but the three.

Q. And they were all living together?

A. The three of them; yes, sir.

Q. In what was known as Dickson's cabin there?
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A. Well, sometimes they would be in what was their

cabin or shack; and then they had a; smoke shack, that

is the one I have reference to here between four and five

hundred feet from the bridge. That was practically a

smokehouse.

Q. What use did they make of that smokehouse?

A. Well, for drying fish.

Q. And those three that you saw there, were they

divided up, or all working there together, most of the

time when you saw them? !

A. They was members of the same family.

Q. That is, including Dickson, too?

A. Including Dickson, his wife, and her daughter.

Q. That is the three—

A. The three consisted of Dickson, his wife and

daughter.

Q. About how many times) were you along this creek

in 1883 and 1S84. and up to the time that Berry made the

purchase of this property?

A. I us>ed to make trips during winter time and in

the spring and trapping season on the main rivers, pos-

sibly go by three, six or eight times during the season.

Q. No>w, I'll ask you, Mr. Grant, if you remember

about the time Mr. Berry went there and commenced

building a cannery and fishing?

A. I remember the time well ; I landed on the beach

When they was putting up the cannery.

Q. About how far was Berry's cannery from the lo-

cation of the present cannery, and about how far was it
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from Ketchikan Creek, the point about where the bridge

is built—from that point?

A. Yes, sir; well. Berry's cannery was a thousand

feet at least if not more than that. It's three or four

hundred yards from the old cannery site to the< bridge.

Q. Then it was not located where the present can-

nery is located?

A. No, it was; the present cannery is located on the

quartz claim; it's not on the townsite there.

Q. About how far in a straight line do you think this

present cannery is from the, bridge, Mr. Grant, approxi-

mately?

A. It's from eleven to twelve hundred feet, I sihould

judge, by the trail.

<„>. From the bridge? A. Yes, sir.

(J. And would it be closer from a point further on

down on Ketchikan Creek for instance, about along I lie

word "low tide" is and the lead pencil mark?

A. Well, it would be a difference from here I should

judge of about four hundred feet (indicating on map.)

Q. About four hundred feet nearer to that portion of

the creek? A. Yes, sir.

Q. IIow long, Mr. Grant, if you know, did Berry fisu

around the mouth of Ketchikan Creek, and around this

cannery of theirs and) run the cannery?

A. Well, it's ten or eleven years ago since they

started in there. Berry run the place luimiself, I believe

two seasons was all—not over that.
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Q. Do you know about what the caipacity of his can-

nery was?

A. Well, between fifteen and twenty thousand cases.

Q. Do you know where he caught his fish or the! prin-

cipal part of them to run that cannery?

A. Well, he caught the principal part if not all of

the pink salmon, right there. That's not a red salmon

stream.

Q. The salmon around in this stream are of an infe-

rior quality, called "hump-backs" ; they're not as good as

"sock-eye," are they?

A. That's a matter of taste, I think.]

Q. Well, how do they sell ori the market?

A. They sell on the market under the red salmon,

but I think people's buying color.

Q. Now, when Clark was there, who was he in with,

Mr. Grant?

A. Well, Mr. Clark was in there alone I think about

one or two s/easons, and then he went and hired some

outside work done, and then I think Martin was his

first partner in there.

Q. Now, what became of this cannery that B'erry

built, if you know?

A. I believe it's like a lot of money in tfllis town—it

went up in smoke.

Q. Did Berry have any Indians there fishing for him

that you know of, Mr. Grant?
\

A. He had a boss fisherman; I don't know what the

crew was. I never saw the crelw collected; I saw two
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or three white men fishing there, but his crew I don't

know what that was.

Q. What did Clark do with the fish he caught there

after the cannery was burned?

A. They salted them the first year he caught any fish

there to amount to anything.

Q. Well, do you know whether he sold any fish to

the Loring cannery, or 'what is now the Alaska Packers'

Association, which was then and now is conducted by

Mr. Heckman, the defendant in this case?

A. Yes, sir; I saw several boat loads go over in two

of the Loring steamer—salmon scows.

Q. Then the Loring steamer, or the steamer of that

cannery over there came over to Ketchikan, and got the

fish, and took them back to the cannery at Loring, did

they? A. Yes, sir.

Q. Do you know about what time the Loring can-

nery chauged hands, and when the Alaska Packers' As-

sociation became the owner of it?

A. Well, somewhere about in 18<J3—1 wouldn't be

sure.

Q. Well, it was somewhere near that time?

A. Yes, sir.

Q. Did you used to be over at the Loring cannery

yourself often?

A. I lived at Loring until the company changed

hands.

Q. Did you have anything to do with the first can-

nery or company running a cannery over there?
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A. I was interested in the original company, before

it was a cannery—when it was a salt-house.

Q. Well, were you interested in the same company

that made the transfer of this cannery to the Alaska

Packers' Association?

A. I believe I had about ten or fifteen shares of

stock in it.

Q. Was Mr. Robert Heckman, one of the plaintiffs in

this case, at Loring, too? A. Yes, sir.

Q. What work was Mr. Heckman doing then?

A. He was foreman in the cannery, I think at that

time, or the year after; he was at Loring.

Q. Now you heard Mr. Martin's testimony yesterday

about cleaning up this beach at the mouth of Ketchikan

Creek for fishing; do you know anything about that?

A. I had the seining crew there at work a couple of

times clearing up that beach, and we got these fish boats,

well, they are four or five ton®—and we got one full and

the other pretty near full. Besides that, the beach was

supposed to have been cleaned up just before that—the

same year. '

Q. How 1

is it about that beach along- there; is it nec-

essary to do same cleaning and clearing up there each

year to keep it in order for fishing purposes?

A. Yes; I don't think there's any beach but what has

to be gone over. And being at the mouth of the creek,

there would be always a certain amount of debris

brought in; such ais anchor rocks or saw logs.
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Q. The principal pari of that eomes down Ketchikan

Creek at high water, does it?

A. Yes; a great deal comes in there, and then there's

lots of stumps that come down and become soggy enough

to land on the fishing beach there and anchor them-

selves.

Q. Some come in by the high tides also?

A. Yes, they roll along the beach from the under-

tow until they get bedded in the mud sometimes.

Q. Well, then some years there's more 'debris and

refuse matter that comes down the river, than others?

A. Oh, yes; there's no two years alike. You may get

a half a day's work for two men one year, and you may

have work all day for the whole fishing crew the next.

Q. Now you have been following the business of fish-

ing to some extent, and been interested in a cannery;

I'll ;isk yon, Mr. Grant, if in your opinion that say a dis-

tance on each side of Ketchikan creek commencing at the

place here (on the map) that indicates low tide, or

where the low tide intersects the channel of Ketchikan

Creek on either side of it, and beginning along, or ex-

tending along the line of low tide for three hundred feet

on each side, and then the beach extending back of it,

if that is enough or too much fishing grounds to carry on

a concern rigged out like this cannery which Mr. Martin

is interested in is, for the purpose of fishing?

A. Well, it's not too much; I had sooner have the

Whole shore line if I wanted to get all the tisli that's coin-

ing in there.
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Q. Three hundred feet on each side, in your judgment

then, would he a very small amount of area for any one

particular company or anyone located there who was

fixed for fishing?

A. Undoubtedly, unless you had a contract with the

fish to keep within certain limits.

Q. Explain the reasons please Mr. Grant?

A. Well, fish come in in schools, and shift along

the heach line with certain stages of tide. In that way,

the beach line with certain stages of tide. In that way,

if you're restricted to a little short beach, you haven't

got the fish you would get by sweeping up and down the

whole beach line, even where you are fishing pretty lucky.

Q. Now what about the noise of fishermen going out

and stretching their seines, etc. ; would that frighten fish

away?

A. Yes, that makes the fish scatter out and harder

to catch, and especially if there is three or four water

holes made and you get the fish to dive in good once.

Q. And of course the more nets put in at a given point

the more apt the fish would be to get frightened and

scatter, and consequently the fewer fish you would be

able to catch?

A. Well, the more seines put in there, it is simply

driving out a certain number of fish. You can figure on

how many fish goes in that creek after a certain number

of years, and if you get a lot of seines in there and divide

it up the smaller a portion you will get, that's all; that's

the worst feature.
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Q. These seines used there are somewhat in the shape

of a hammock and drawn in at the end. Now, do parties

carrying seines catch hold of the ends of the seines or do

they have some extensions of rope on the 'end which would

lengthen out the amount of shore line necessary to use

them in?

A. Unless the banks are very abrupt and they have an

unusually long seine, they usually start out with seventy-

five or a hundred fathoms of brail-line on the end of the

seine. i

Q. And that's used by the man at each end?

A. Yes, sir; the rope is fastened to a brail-stick.

Q. Did you ever see or know whether or not in land-

ing nets or seines rather on this beach, that method you

last described is resorted to frequently on this beach

here?

A. It's usually done on account of the beach being

quite flat. If the tide is ebbing, by the time you get

around a seine it is very near dried up even if you have

twenty-five or thirty fathoms of rope.

Q. Then the amount of shore line in handling seines

in this manner would necessarily be increased, would it

not, the necessary amount for handling it?

A. Well, only the one stage of the tide. The title

governs the length of the brail ropes you use.

Q. But when do you use those, it is incumbent that

you need more shore line?

A. Well, it usually does if the tide is swinging the way

the liver is running so it spreads along the beach.
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Q. You have observed in and about the mouth of

Ketchikan Creek the improvements that's been kept along

there by these plaintiffs and their grantors; I'll ask you

if the improvements which they have along the shore

line there, is all that is necessary for the purpose of car-

rying on and conducting fishing in the manner which they

have been conducting it?

A. Yes, they have everything necessary to put up four

thousand barrels the first season that Clark & Martin

run—four thousand packages.

Q. In the fishing business, is there any necessity of

constructing permanent structures down on the tide flats

where you want to land your nets, Mr. Grant?

A. Unless the purpose was to obstruct somebody elsie

from hauling their seines ashore; because they couldn't

haul their seines through the piles very well.

Q. It is necessary to have the shore line clear and

free of all obstructions then is it not?

A. Yes, sir.

Q. Do you know what that bridge and trails in there

about the mouth of the creek are used for?

A. The bridge and trails was put in there—the trail

is used by the people at the cannery, the fishery, and the

bridge was put in for the use of the people in the other

side of the creek and the fishermen.

Q. In what direction is that cannery that is used by

these plaintiffs from those red-marked concerns on plain-

tiff's re-offered exhibit "A" called "Foundation for Can-

nery" at the mouth of Ketchikan Creek—just generally?
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A. AVell that trail I think runs about south and that

runs very near straight to the cannery.

Q. In a southerly or southeasterly direction?

A. No, more to the east than the south, I guess.

Q. In building and constructing a cannery, is it the

object of a fisherman generally to put them within a few

feet of where they cast the nets, or get them some distance

away?

A. Well, they give the seining grounds a berth not to

have too much debris in the hauling grounds.

Q. And the object would be to build them some dis-

tance away from the seining grounds?

A. That's the usual practice.

Cross-Examination.

By Judge FOOTE.—Mr. Grant, I believe you are a fish-

ing and cannery man by trade, are you not?

A. Part of the time, yes, sir

Q. And have a pretty good knowledge of that business,

having been in it some time. When did you first be-

come acquainted with this fishing beach at Ketchikan?

A. When I first became acquainted with that beach as

a fishing beach or as a

—

<2- Well, the beach in a general way?

A. As simply a camping ground, or hunting ground?

Q. No; when did you first become acquainted with

that beach in that locality?

A. I was first down there in 1887.

Q. Where from?
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A. 1 was making my headquarters at Loring and trap-

ping around.

Q. From 1883 to the present time have you been

familiar with that locality ever since—to the present

time?

A. Yes, I don't think I have missed a year but what

I have been on the beach; in fact I lived at Loring and

Ketchikan since that time.

Q. Since 1883? A. Yes, sir.

Q. Did you not live in Loring some years—make your

home constantly in Loring for some years?

A. Well, it was my headquarters. I was of a roving

nature, and wasn't at home much; probably put in four

of the months at Loring out of the twelve.

Q. What four months would that be?

A. Well, it would be

—

Q. Would that be in the fishing season?

A. Sometimes in the fishing season and sometimes in

the winter.

Q. Sometimes then you would be living at Loring

during the four months of the fishing season?

A. Yes, sir.

Q. Be employed there? A. Sometimes, yes.

Q. When employed there, did it require all of your

time there at Loring?

A. It did in those days, because I had charge of the

fish packing there.

Q. What years were those you were employed at Lor-

in«r?
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A. Eighty-four and eighty-five—I put in two summers

there, run the salt house; there was no cannery there

in them days, and I had some stock in the saltery myself,

I was in there; and then the next season or the season

after I stayed inside till along in August, to prospect.

80 1 wasn't in there one of the fishing seasons of the two

years.

Q. Or the following two years?

A. I think it was in 1887 or 1888 I missed fishing that

summer.

Q. Fishing where? A. At Loring.

Q. Did you see the Ketchikan locality during the fish-

ing season of that year?

A. No; there was I think in that year I wasn't down

to Ketchikan until late in the fall, until after the fish-

ing season.

Q. Isn't it a matter of fact that during three or four

years you were either inside or at Loring during the

entire fishing season?

A. During those years, during the fishing season

—

well I don't think I was during those years, but I was

at other times.

Q. For at least four years you were not there during

the fishing season?

A. No, from 1883 to somewhere along about '88, I

don't think I was down there during the fishing season.

Q. Where were you in 1889 and 1890 during the fish-

ins season?
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A. I think I was—well I wouldn't be positive, but I

think I was on Prince of Wales Island.

Q. Fishing or mining? A. Fishing.

Q. You were over there during the entire fishing season

of 1889 and 1890? A. Well, about that time.

Q. Where were you in 1S88, that was the year before

the period you say you were on Prince of Wales?

A. Well, if I couldn't ask Mr. Heckinan a question,

I could possibly answer that, if there's no objection.

(,). No; you can remember probably in a general way

where you were in 1888, or before you went to the Prince

of Wales Island; you say you were on Prince of Wales

about 1889 and 1890.

A. Well, not necessarily I don't think; I thought per

haps I might have been on Prince of Wales.

Q. Probably you were on Prince of Wales in 1888?

A. Yes, sir.

Q. That is, during the seasons of 1888, 1889, and 1890

you were on Prince of Wales Island?

A. Yes; one of the years I wasn't fishing; I was run-

ning a store at Reed Bay.

Q. What year—1891?

A. No, I think that was in 1898.

Q. Or 1888? A. Yes, 1888.

Q. Where were you in 1891 during the fishing season?

A. 1891? I think that was one of my Prince of Wales

years, 1891.

Q. How about 1892, where were you then?
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A. Let's see, 1892?—that's the year I went to Ketchi-

kan.

Q. During the fishing season?

A. No, prior to that.

Q. Were yon employed there at that time?

A. Yes, that's what I went clown there for. I was

living at Loring, and I was hired hy the Company to go

down and take charge of the salting-house.

Q. What company? A. Clark & Martin.

Q. Then you were not there during 1891 and 1892?

A. I lived there permanently since.

Q. Since 1891 and 1892?

A. Well, possibly not until 1893.

Q. Possibly not until 1893 you went to live there?

A. Yes, sir.

Q. Then during the years 1888, 1889, 1890, 1891, and

1892 you say now you were not at Ketchikan Beach dur-

ing the fishing season? A. No.

Q. And know nothing of what was being done on the

beach there? A. Nothing at all.

Q. You don't know whether anyone else was fishing

the waters of the beach during that time besides Clark

& Martin do, you.

A. I know A. W. Berry was fishing there.

Q. IIow do you know that?

A. Because I was there, not in the fishing season,

but in the fall often after the fishing season was over. I

went down there to

—

Q. Well, that's sufficient—you needn't explain

—
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A. I was in there the fall to buy supplies, they had

a little store there, and I went to stock up after the fish-

ing season was over.

Q. But you couldn't, in the very nature of things,

know there was anyone else fishing there? A. No.

Q. You couldn't then, Mr. Grant, as a matter of fact,

in those six years, you couldn't possibly know there was

no one else improving the upland and having residences

upon the upland—you couldn't possibly know that dur-

ing those years?

A. Well, I wasn't watching the development of Ketchi-

kan then as close as I am now.

Q. Well, what is your answer to that—your answer

in the negative? A. Yes, I couldn't say.

Q. That there weren't others occupying the uplands

there back of Ketchikan? A. No.

Q. Now Mr. Grant, you testified with reference to

Plaintiff's Re-offered Exhibit "A," there was a smoke

house about five hundred feet toward Ketchikan from

the bridge; and I think you testified the smoke house

belonged to Dickson ; now where was the other house that

belonged to Dickson, that you spoke of?

A. Well, I have got sort of tangled up on this thing.

That must be it there

—

Q. Where the smokehouse was?

A. No, the smokehouse w*is here somewhere (witness

making a small triangle.

Q. And where was the smokehouse?

A. That is where the smokehouse was.
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Q. What other shacks or smokehouses or cabins were

along the beach there at the time you went there in 1883?

A. There was a cabin over—should be over here some

place. (Witness makes letter B) and there was a crab

apple patch in here somewhere.

Q. You don't know who that belonged to, that crab ap-

ple patch and cabin in there?

A. Yes, that belonged to Charley.

By Judge WINN.—Charley Dickson? A. Yes.

By Judge FOOTE.—I thought you said his house was

down here? I

A. Well, that was kind of a drying-house. They had a

loghouse down about four hundred feet from my house.

Q. By Judge WINN.—Four hundred feet from what

is marked on that map "O. W. Grant"? A. Yes.

By Judge FOOTE.—Well, how many houses do you say

there were down there? A. Just the one there.

Q. I understood you to say there was a smokehouse

near the creek?

A. Well, that's the one made out of split boards for

drying.

Q. How far is that from the creek?

A. Maybe four hundred and fifty feet.

Q. I believe you said four or five hundred feet?

A. Yes, sir, in that neighborhood.

Q. From the Ketchikan side of the creek?

A. From the Ketchikan side of the bridge.
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Q. What other improvements or houses did you note

along the beach at that time in 1883, or on this rocky

point here; or even over here on this side of the creek

along the upland there?

A. I didn't see anything along this side over here at

that time.

Q. Well, what did you see over on the other side of

the rocky point?

A. I didn't see anything but this one cabin by this

crab apple patch at the time I was over there.

Q. Mr. Grant, wasn't there some old Indian shacks be-

tween Charley's house and the creek on this side of the

creek—where was Charley's house?

A. Charley's house was on this side—the Ketchikan

side.

Q. Weren't there some old Indian shacks between

Charley's house and the creek at that time—some old

Indian huts?

A. Well, there wasn't nothing there you call anything

in shape to live in.

Q. But there was some sort of structures there weren't

there?

A. Yes, what had been buildings at one time, I sup-

pose.

Q. Yes, you could see tumble-down cabins there?

A. Yes, sir, pieces of split boards sticking up.

Q. In sort of a village like?

A. No ; as if a house had been there, and worn out

;

and thev then built another alongside of it.
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Q. Wasn't that same condition on the other side of

the creek—weren't there remains of old houses there too?

A. I never had any occasion to go over on this side of

the creek as I was doing all my traveling on the left-

hand side or bank. I never went across. There wasn't

any bridge there then.

Q. Then you don't know whether or not there were

any improvements on the upland on this side of the

creek at the time or not—I mean the southerly side?

A. No, sir, not at that time.

Q. Do you know that there were no houses there dur-

ing the years that followed 1884, 1885-86-87-88-89 and

1890?

A. No, there were no Indian structures along there

then, on the upland

—

Q. In other words, weren't there some Indian struc-

tures along there during those years?

A. There was only one building there, and that was

lived in by a white man and his wife.

Q. Who was that?

A. Party by the name of Darling.

Q. Which side of the creek was that?

A. On the other side of the bridge—kind of a salt

house.

Q. Was that on the upland?

A. That was about thirty or forty feet back from

high water mark.

Q. riiid a saltery you say?

A. Little one-horse affair, yes.
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Q. Did they catch their fish on that heach?

A. Caught fish there, yes, sir.

Q. What year was that, Mr. Grant?

A. I think it was the year that Berry put in the can-

nery, or the year after—the year he was putting it in, I

think.

Q. The year after you think? A. Yes, sir.

Q. Was this Darling and his outfit salting fish the

year after Berry put in the cannery?

A. I think it was probably the same year, if I remem-

ber rightly; he had trouble with Berry and quit him,

and started a cannery on that side himself.

Q. And,conducted the business of catching and curing

fish there. How long was he there, Mr. Grant—how

many years?

A. I don't think he was there only the one season.

Q. During the years of 1891 and 1892, perhaps seven

or eight years ago, were there anyone else settled on the

southerly side of the creek and the upland there since

Darling was there?

A. Yes, there's a number of houses owned by natives.

Q. Were they there during 1891-92-93 and four and

along there?

A. Nothing but those two or three kind of shacks

around the building used as a saltery.

Q. You mean the Darling's saltery?

A. Yes, the Darlings.

Q. They had quite a number of improvements around

the saltery in a small way, didn't they?)
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A. I think they had three shacks around there.

Q. And since that there has been as occupants of that

upland there, nobody but Indians? Is that right?

A. Yes; nobody but Indians living on that side now.

Q. Now, Mr. Grant, in your direct testimony you

showed a good deal of familiarity with the fishing business

and the modes of catching fish, and also testified that

there was eleven or twelve hundred feet of beach along

there, fishing beach, as I understood you to say?

By Judge WINN.—No, sir, he didn't testify that at

all ; I didn't ask him that question.

By Judge FOOTE—Well, I will ask the question then

;

how much fishing beach is there along there from the

rocky point near the wharf as far south as the fishing

beach goes?

A. From the wharf down to the lower cross?

Q. To as far down as it is possible to catch fish or as

far south as the beach gees?

A. Well, I couldn't give a correct answer without

measuring. If permitted to measure that on the map,

I can give it within a few feet.

Q. Does that plat correctly show the distance?

A. (Witness measures.) Measuring around on a

curve it's approximately thirteen hundred and thirty feet.

Out here is the deep water; at the mouth of the creek

that indicated by the line is deep water.

Q. How much seining beach is there on the southerly

side of the creek, according to this map you are going by?
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A. Well, there's about three hundred feet from that

foundation that's there, that cannery foundation, to the

point that is the high tide in the mouth of the creek.

Q. Then counting that beach on the northerly side

of the creek and that on the southerly side of the creek,

there would be about nineteen hundred feet, according to

your measurement—is that right?

A. Well, you can start in here and go down quite a

distance along the shore.

Q, 1 mean where there is some beach.

By Judge WINN.—At what stage of the tide now?

By -Judge FOOTE.—The witness! understands what

beach is better than you do.

By Mr. GRANT.—At high tide you haven't any beach

here at all.

Q. Oh, at high tide you haven't any beach there at all?

A. No, about here you have a perpendicular bluff

breasting the deep water. This is practically deep water.

Q. Tan you catch fish with seines down on the south-

erly side of Ketchikan Creek on this beach as far south

as the pencil cross; can you catch fish that far south

with seines on the beach at any stage of water?

A. Well, there's about, three hundred feet you can

catch fish at any stage of the tides there south of the

end of the bridge—or about from where the foundation

starts across about from there to there.

Q. Then you could catch fish on the southerly side of

Ketchikan Creek along the beach at some stage of water
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as far south as the? penciled cross could you not—at some

stages of the tide?

A. Yes, I guess you could make a landing there.

Q. Now, I'll ask you, how far is it in a straight line

from the rocky point near the wharf across the heach at

that penciled cross on the south side, to the creek

—

how far in a straight, line—here's a ruler?

A. (Measuring.) Well, at three quarters of an inch

to the hundred, that would go into twelve—sixteen units

of this scale here.

Q. Then that would be about sixteen hundred feet.

A. About that, yes, sir. The measurement is a little

crowded—it might vary from the ruler a hundred feet or

more.

Q. Now, your testimony shows, Mr. Grant, that there

is about sixteen hundred feet of beach there. Is it not

possible for a man to be fishing with a hundred fathom

seine, and while he is fishing, for another man to fish

with a like seine on that beach. Does a man with a hun-

dred or hundred and forty fathom seine necessarily have

to exclude everybody else from fishing there—there being

sixteen hundred feet in a straight line?

A. If he wanted to get all the fish he would have to.

Q. Why would he have to?

A. Because, he wouldn't catch the fish if the other

party caught them.

Q. If Mr. Martin isn't allowed to fish there alone all

the time, necessarily he won't get all the fish, is that it?

A. No, sir.
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Q. Then you consider that while Mr. Martin is seining,

in point of fact another man could seine on that same

beach, could he not?

A. Yes, he could put a seine out all right.

Q. And catch fish?

A. If he knew how. He couldn't if he was like some

of the men I have seen there, and if he was like some I

have seen there he could too.

Q. Yes, that's it. You yourself could catch fish there?

A. No, I have quit fishing; there are too many trails.

Q. That may be you have quit; but couldn't you catch

fish. If Mr. Martin was drawing a hundred and forty

fathom seine there couldn't you catch fish there?

A. Yes, if Mike was drawing the seine I could catch

a few.

Q. You was speaking—Judge Winn very adroitly

brought out about the noise of dropping the seines and

the scaring of the fish. What does that noise amount

to—just the slipping of the seines off the boat into the

water?

A. The scratching of the seines and oars, and especial-

ly if there are two crews there; the fishermen not only

make a noise with the seines but they swear considerably

and that seems to scare the fish.

Q. Then it's not actually the noise of fishing, but the

noise of the men swearing?

A. That in connection with their oars and so on.

Q. In point of fact, there isn't very much in that

noise frightening the fish, is there, Mr. Grant?
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A. Yes, now, there's considerable in it. They are like

any other fish on a dark day, they're not so scary; but

on a bright day any fish are scary.

Q. That fright wouldn't extend over forty or fifty feet

from the place where you were working, would it?

A. Not the first time—not a great ways ; but the con-

tinual scratching of the nets and the noise will naturally

make them very shy.

Q. You testified as to the present cannery, Mr. Grant.

As to where it was built and so forth. Is it inside of

the Clark & Martin claim?

A. Well, it's just outside of this line, some seven

hundred and fifty feet.

Q. Seven hundred or eleven hundred?

A. Seven hundred feet outside of the claim, I think;

I wouldn't be positive as to that. My reasons for know-

ing is I sold my third interest in the quartz claim to

the cannery company to put their cannery on.

Q. The cannery site is on a quartz claim, is it?

A. They bought my third interest.

Q. Who was the quartz claim owners?

A. Belonged to Mike Martin and myself, and George

Clark.

Redirect Examination.

By Judge WINN.—Now I'll ask you Mr. Grant, if, con-

cerning these Indians who put up some shacks on the

southeasterly side of Ketchikan Creek, as to whether or

not you know anything about their having consented to
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Martin and Strong or Clark and Martin putting up those

shacks there?

A. Well, I wouldn't be positive as to whether I was to

two or three meetings ; one of them was when Judge Laz-

ier was there and I think he spoke for Clark and Martin

to the Indians and the council, guaranteeing them the

right to a certain amount of ground each if they would

come there and build fairly good cabins in the Indian

way, and a number of them done so.

Q. And some of those identical Indians were present

at this meeting and were for the purpose of getting the

consent of Strong and Martin?

A. That was the idea of the meeting, to find out

whether they could get ground there or not or move two

miles below. If they had to lose their grounds at any

time, they wouldn't build, but if Martin and Clark would

give them title to the ground they would come and build.

Q. And it was after this that these houses you speak

of were put up there? A. Yes, sir.

Q. Now. Mr. Foote questioned you something about

you observing in early times the remainder of some old

shacks back here in a westerly direction from the wharf

and in and about where the square is marked "O. W.

Grant." I'll ask you if, when you saw those houses, they

had been inhabited anyways near the time when you ob-

served them, or were they in a condition that they could

have been inhabited? A. No, they were not.

(J. Just describe what they were; standing houses,

or just the remains of some old shacks?
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A. Just the remains of them. None of them but what

needed a whole lot of fixing. All of them put together

wouldn't make a shack to live in.

Q. What had they formerly heen constructed of, Mr.

Grant?

A. One of them partly of logs, and partly of split

stuff.

Q. But what they had been used for, or when they had

been inhabited you don't know anything about?

A. Don't know anything about them.

Q. Mr. Foote questioned you something about this

man Darling; I'll ask you if you know whether or not he

was a man that had been in the employ of Mr. Berry

and became offended at him and then thought he would

start in an opposition fishery there, and afterward he and

Berry settled their dispute and Darling went away?

A. Yes, I believe they did compromise or settle in

some way, because Darling took his wife and went below.

Q. And he was only there to the best of your recol-

lection about one season?

A. I never seen him but a couple of times; about that.

Q. Now, where was the best part of the fishing grounds

on this plat near the mouth of the river—Ketchikan

Creek?

A. Yes, the best ground is close to the mouth of the

creek.

Q. That's always the case in most creeks, is it not, Mr.

Grant?
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A. Yes, they usually hang around the mouth of the

creek for the tide, to go in on ; it makes the best place to

set from.

Q. Of course, anyone catching them before they get

to the mouth there, they run the chance of doing that

also? A. Yes, sir.

Q. Now, Mr. Foote questioned you about having a seine

a hundred or a hundred and forty fathoms long; suppos-

ing you take such a seine as the Alaska Packers' Associa

tion were using in and about the mouth of that creek,

from two hundred and fifty to three hundred and forty

fathoms long, then how much of a shore would there be

for a small seine, or a small fisherman with his small seine

in there, Mr. Grant?

Objected to on the ground that there has been no evi-

dence to show that the Alaska Packers' Association used

that character of seine.)

Q. Well, Mike said there was, and we will produce

more evidence on that, too.

A. Well, take any long seine and get it set first; if

I could go in there and had the first seine, if it was that

length I think I could get the majority of the fish of that

tide.

Q. Could pretty near swipe them all on any tide,

couldn't you?

A. If I didn't get split open or shored, I think I could

corner them all right.
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Recross-Examination.

By Judge FOOTE.—When was this meeting—two or

three years ago, wasn't it, when the Indians met and had

some sort of an understanding—two or three years ago,

was it not?

A. Let's see; they had one meeting last year; but I

think the original meeting must have been four years ago

or more. There hadn't been but one house built at that

time on that side of the creek.

Q. You said it was at the time Judge Lazier w'as

there?

A. Yes, sir, he was up here on the Birch case, and

I think he stopped over. Yes, sir; before that we had a

meeting, and I think that was the last one.

Q. What were you having so many meetings about?

A. Somebody got around the Indians and told them

that Clark and Martin were going to sell their places.

They were trying to draw the Indians away and get them

to build at Saxman about two miles below Ketchikan.

Q. Mr. Grant, how wide is Ketchikan Creek where it

joins salt water? A. At high or low tide?

Q. Well, high tide; measure it there.

A. Where it meets at extreme high tide I don't think

it's over twenty-five feet.

Q. Is it not a fact, and can you not as a fisherman

testify that a twenty fathom seine would as completely

stop the fish from coming up the creek as a three hundred

fathom one? A. At Extreme high tide?

Q. Yes.
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A. Yes, just as completely; but neither one would be

a straw in that place as the current in there where I say

extreme high tide is so swift you couldn't hold anything

in there with a six-mule team.

Q. Couldn't you hold a seine there?

A. No, sir.

Q. How would it be at half tide?

A. Then you would have no seine left, it would tear

it all to pieces there. Extreme high tide is away up at

the falls where it's running out.

Q. I don't mean extreme high tide; I mean half tide,

or mean tide.

A. That's extremely narrow there then.

Q. Does it go up above the bridge there?

A. T
t goes past the bridge at least one hundred and

fifty or two hundred feet.

Q. I m°ant the ordinary tide, where it would come

just at the bridge or a little below ; wouldn't an eighty or a

hundred fathom seine as completely stop the fish going

up the stream as a hundred and forty fathom one?

A. Yes, if they could hold it there. <

Q, Could you not take a seine, I don't care what

length—say two hundred fathoms long, and go on the

southerly side of the creek there, the beach, and if you

were drawing your seine there, would it interfere with

Mr. Heckman or any other fisherman taking a seine of like

length and going on the beach on the other side of the

creek and drawing a seine at the time?
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A. It would be a good think owing to the way he put

his net out. '

Q. Well, it could be done?

A. Yes, it could be done.

Q. Would Mr. Heckman, or some other fisherman fish-

ing on the Ketchikan side of the creek, prevent you then,

right after you made your haul on the other side, if you

saw another school of fish coming, would that prevent

you putting your seine out again?

(Objected to as calling for the opinion of the witness

as to whether or not they are going to keep out of the

way of each other or divide the fish, and also as not

proper recross-examination.

)

A. Well, if he put the seine out so as; not to interfere

with me going around the fish, there is no reason I should

be obstructed in going around. He may put his seine

in in the opposite direction. \

Q. Then you wouldn't be prevented in going out after

another school, would you?

A. No, if the fish wasn't molested.

Q. By the fact that he put the seine in on the other

side?

A. No, as long as he put his seine outside of the circle

of the other seine.

Redirect Examination.

By Judge WINN.—I understand you to say in answer

to the last question that if two set of fishermen were out

fishing and there existed between them a lot of hrothcrlv
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love and that sort of feeling and you was trying to keep

out of the way of each other then they could put two

nets of that size and dimension out and use them so each

would get a part of the fish is that it?'

(Objected to on the ground that if there was a disposi-

tion to prevent drawing seines, fishermen could come

from any distance and attempt to interfere with the

drawing of such seines.)

A. Yes, if they would get fishermen that had this

brotherly love they could fish together I guess all right,

that is, to right and left.

Q. Each, then would get a share of the fish that came

to the mouth of the creek there, could they, Mr. Grant'.'

A. Yes, I believe they could.

Q. Now, Mr. Foote was asking you about fishing up

near the mouth of the creek during high tide; do they

fish there during that time?

A. Well, they very seldom fish at extreme high tide

there, except with spears.

Q. The time of fishing there is about generally, what^

stage of the tide, Mr. Grant?

A. Well, take the average high tide is a good time,

and the first of the run sometimes at the ebb. The fisl>

vary. They act different on different days, and they

sometimes change the stage of the tide to work up tin

creek in.

NELS PETERSON, a witness called on behalf of the

plaintiff, being first duly sworn, on his oath deposed and

testified as follows:
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Direct Examination.

P>y Judge WINN.—Give your name, age, and resi-

dence, Mr. Peterson?

\. Nels Peterson; Ketchikan; thirty-six years of ago.

Q. How long have you been acquainted with the

property in and about Ketchikan^ Mr. Peterson?

A. Since 1896.

Q. Did you go to Ketchikan in that year?

A. Yes. i

Q. What have you been doing there since that time?

A. I have been fishing, and mining and prospecting.

Q. Who have you been fishing for?

A. For Mr. Martin and Clark.

Q. Amd Sutter and those felloSvs—since they built

the cannery, too? A. Yes.

Q. 1890. Who was fishing on the ground around

the mouth of Ketchikan Creek in 189G, Mr. Peterson?

A. Clark and Martin.

Q. Were they the only parties fishing there?

A. Yes.

Q. Who were the parties that did the fishing, that is,

controlled the parties that did the fishing around the

mouth of Ketchikan Creek from 1896 up to some time

last July, when the Alaska Packers' Association went

on there? A. It was Clark and Martin.

Q. And Sutter, and these plaintiffs?

A Yes, sir.

Q. What time was it the Alaska Packers' Association

appeared upon the scene and attempted to cast their
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seines and nets on that ground around the mouth of

Ketchikan Creek?

A. Somewhere in July, I couldn't say the date.

Q. Nineteen hundred? A. Yes.

Q. What effort has Olark and Martin and these plain-

tiffs made to keep the beach say for four or five hundred

feet on each side of the creek the mouth of Ketchikan

Oreek, in condition for fishing purposes since you have

been there? A. We cleaned it every year.

Q. Just explain what you did.

A. Well, taking off the logs, and rocks, and I took all

last year four of them scow loads off the beach.

Q. I'll aisk you if you had any conversation at any

time, while cleaning up this beach, with Mr. J. R. Heck-

man? A. I did.

Q. Just state what that was?

A. He come past there, and he told me to clean the

beach off good, because he was going to use it. So I

said all right, and I done a pretty good job of it.

Q. And he come in and used it?

A. He come in and used it, and pretty rough, too.

Q. That was during the season of 1900, was it, Mr.

Nelson? A. Yes, sir.

Q. Tell what kind of a seine the Alaska Packers' As-

sociation, of which Mr. Heckman is foreman, had used

in and about the mouth there, in fishing on the beach

you cleaned 9

A. They had aH kinds of seines; they had long, and

short, and purse seines, and all kinds.
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- Q. Come there loaded didn't they, Nels?

A. Yes; loaded for bears.

Q. What was the longest seine you ever see them

have?

A. I guess about three hundred fathoms. They put

two together.

Q. One wasn't long enough, and they put two to-

gether? A. Yes.

Q. About how many fishermen were together, and

seines, and what did the outfit consist of principally, as

near as you can give it?

A. Well, there was about sixteen men, and that big

seine.

Q. Then did these same men using the big seines, use

smaller seines when it was necessary?

A. Well, they was using a small one besides.

Q. Using the big seine and a small seine besides, at

the same time, were they? A. Yes, sir.

Q. Well, how did the seines cover the fishing grounds,

pretty well or not?

A. I guess it covered it up pretty well.

Q. Did—at any time you were ever fishing there for

Strong and Martin, or the plaintiffs, did the defendant*

with their nets or seine go around your net or seine and

commence virtually on the same side of the stream and

seine the grounds, only a little further back?

A. Well, there was a time there they went around

my seine before I got mine in. i

<,>. Had you commenced to put jours in—explain how
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it would be about the school of fish coming in, whether

or not there would be a scramble which one would get

it?

A. There was a school of fisih, and I put my net out

and I came to haul it in, and after awhile there was an-

other school, and they went right around my seine.

Q. Fish were a little scarce there, too, weren't they?

A. Yes, sir.

Q. There was a close watch kept on them by the

Alaska Packers' Association?

A. Yes, sir; have to keep; your eye on them.

Q. Bob Heckman's a pretty good fisherman, and had

Iwell -trained men, so if a school of fish came along they

would be pretty apt to get them, wouldn't they—be on

the ground?

A. Oh, yes, he would be on the ground all right.

Q. Now, I'll ask you, Nels, whether or not you ever

had any further conversation with Heckman about

catching fish there, or the quantity of fish he had caught,

when Martin here was present?

A. Well, that was at the same time.

Q. What was the conversation.

A. About fishing?

Q. Yes.

A. Martin and ITeckman was talking; I was stand-

ing there and they was talking about fish being scarce,

and rieckman said to Martin, "Well, if you want fish,"

he said, "you should have come to me; I tkrowed away
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about eight thousand head there"; that was the talk be-

tween them.

Q. Was that last summer, during July and August?

A. During the fishing season.

Q. And while the defendants were fishing on these

grounds? A. Yes, sir.

Q. Did you ever have any other conversation with

Mr. J. R. Heckmian about what purposes he was going

to use those grounds for, or tine purpose he was fishing

for?

A. That was the same day I went and ordered him

off the beach.

Q. You went to order his men off? A. Yes.

Q. What did he say?

A. He said he didn't care much for the fish, but he

would like to torment Martin al little.

Q. By whom were you instructed to tell Mr. Heck-

man's fishermen to leave the beach?

A. By Martin, and the company.

Q. Did you ever have any conversation with any

other fisherman,—is his name Miller, Otto Miller, a fish-

erman in Heckman's gang?

A. That was the same time; he singed out to him,

Heckman did, he says, "Nels has ordered you off the

beach!" "Well," he said, "he's a son of a ; we'll

get away with him all right, he's easy."

Q. That was one of Mr. Heckman's fishermen?

A. Yes; boss fisherman, Mr. Miler; he's here now.

(J- Otto Miller, here in the courtroom, now?
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A. Yes, sir.

Q. Now, what other nieanisi have the plaintiffs taken to

keep the ground around the1 mouth of Ketchikan Creek,

in a condition to fish upon, other than clearing off the de-

bris—and I have reference in this question to any im-

provements put on the upland, bridges, trails, and so

forth?

A. Well, there was a bridge and a trail to the can-

nery.

Q. Now, I'll ask you, Mr. Peterson, if the Alaska

Packers' Association were permitted to fish upon these

grounds around the mouth of Ketchikan Creek with the

appliances, about what they had there last season, what

would be the chance of Clark and Martin or these plain-

tiffs for catching fish there?

A. Well, there would be very little chance against

five to one. One seine against five, or four.

Q. Does Clark and Martin, or these plaintiffs, use

seines, or have you since you have been fishing for them,

of the length of three hundred fathoms?

A. No, sir,

Q. Now, I'll ask you if these plaintiffs have made any

repairs upon the bridge or these trails to your knowl-

edge since 1896?

A. Yes; I was working on the bridge, and was work-

ing on the trails, too.

Q. Who has kept that bridge and the trails in repair

since you have been there?

A. Well, Clark and Martin. Generally, when I had
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spare time, if I could do anything in that way I used to

mix it up.

Q. You have been a practical fisherman, that is en-

gaged in real work, for how many years, Neltsi?

A. I was four years for them.

Q. And any before that?

A. Not in this country?

Q. But in the old country? A. Yes.

Q. Now I'll ask you if Clark and Martin were allowed

simply three hundred feet on either side, I mean on both

sides, of Ketchikan Creek, making six hundred feet in

all, whether or not that would be an excessive amount,

or be a sufficient amount for fishing purposes, or what is

your opinion about that?

A. It wouldn't be none too much.

Q. They could use more ground to a, better advan-

tage, could they? A. Yes.

Q. Now I'll ask you, Nels, if in landing these

seines you have beein using, say about a hundred to a

hundred and forty fathoms long, if the fishermen hold

to the seine in working it, or do they have ropes tied to

the ends?

A. Sometimes they have ropes that goes1 out about a

hundred feet.

Q. Now, how do you do that seining, Nels, go out in

small boats?

(Objected to as leading.)

<J. How do you draw the seines that you use there

principally, and 1 explain it in your own way?
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A. Well, of course yon keep one end on shore and you

go around the school of fish, and land the other end, and

keep on landing both ends till you get in both ends.

Q. Take hold of the end of the seines?

A. No; the ropes.

Q. Do the men wade out in the water, or take boats?

A. No; they stand on the beach.

Q. All of them stand on the beach?

A. Except them in the boat pulling.

Q. Now, if you had a seine, Nels, just explain how

you would start out, beginning from the time you start,

and explain whether you had boats, or wade in the wa-

ter, or how you do?

A. There's one man on the beach holds onto the rope,

and four men, or six, in the boat to pull whatever there's

room for, and one man or two to throw the seine out;

and they keep on pulling until they reach the shore with

the other end; or they go and land the boat and' keep on

pulling the ropes until they get the seine on, on one end,

and haul the other end in, and keep hauling on it until

they get the fish on the beach.

Q. Now, does the putting of these ropes onto the end

of the net necessarily take up more space in handling

the net than if the fishermen had hold of the absolute

net part, and handling it in that way?

A. Yes. it takes more country—more ground.

Q. I'll ask you, Mr. Peterson, if whether or not you

have ever observed whether or not the noise of throwing

out the seine and net, and doing just what you have
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stated, has any effect upon the school) of salmon, as they

come along in the 'water?

A. Oh, it'll scaire them if there's a, boat around.

Q. And the more boats the more noise, of course?

A. Yes.

Q. Do you know anything, Nels, aibouti the consent of

these Indians, or to these Indians from Strong or Martin,

to put up shacks on this ground?

A. No, sir. I don't know anything about that.

(Adjourned until 2 P. M.)

Juneau, Alaska, 2 P. M.

NELS PETERSON, recalled for re-examination:

(By Judge WINN.)

Q. Nels, you know the canning capacity of that can-

nery down at Ketchikan, run and operated by these

plaintiffs,, do you? A. Yes.

Q. You're acquainted with the annual catch of the

fish, are you, that's been made for tb<' last few years on

these flats in front of this land claimed by Martin and

his co-plaintiffs here? A. Yes, sir.

Q. What would you say about the capacity of that

cannery to use the fish that could be caught there?

A. Oh, they can use all the fish that can be caught

there.

Cross-Examination.

By Judge FOOTE.—Did those canneries get fish from

any place else than Ketchikan Beach, the canneries be-

low the Martin claim?
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A. Yes; I guess they got some red salmon from Oape

Fox.

Q. Any place else? A. Not that I know.

Q. Did you work in the cannery?

A. Well, I worked around the cannery there.

Q. What do you mean by "around the cannery"?

A. Well, fishing.

Q. Fishing where—at Ketchikan Beach?

A. Yes, sir; I have charge of the gears there, and so

forth.

Q. You testified about throwing fish away?

A. Yes.

Q. Isn't it a frequent thing for canners and fisher-

men, where they get in too many fish to throw away the

fish when they have been too long out of the water?

A. I don't know about that ; I never was in a cannery

where they throwed any away.

Q. Don't you know that where fishing boats get in

late and the fish have been out too long, that they are of

no use and they are thrown away?

A. Well, that might be.

Q. Don't you know that's the custom—haven't you

seen it done?

A. No, not in the cannery where I was, and that's the

only one I've been working in.

Q. If you were spreading a seine, or if Mr. Martin

was spreading his seine ou the southerly side of Ketchi-

kan Creek on the beach there, for the purpose of draw-

ing and catching fish, couldn't you, as a fisherman, with
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a gang of fishermen take a seine and go on and draw

you seine on the northerly side of the creek on that

beach?

A. Well, there's a little space a man could do it; but

it's no fishing ground there.

Q. Well, irrespective of ^whether there is any fish

there or not; couldn't you haul a seine there without in-

terfering with Mr. Martin on the south side of the creek?

A. Oh, I guess; but if you get a three] hundred fath-

om seine in there I guess you couldn't do it. It. would

have to be a small seine.

Q. But you could haul it without interfering with

him? A. Not on the fishing grounds.

Q. Where would you haul then?

A. Well, there's a little piece there you could throw

out a seine if you like, but it wouldn't do you much

good.

Q. Then you could haul a fishing seine on that

ground, even if he was fishing on the) south side?

A. You could haiul it in at high tide, not at any or-

dinary tide.

Q. When you testified about hauling a seine, Mr.

Martin's seine, some time last year, you testified to their

going out around1 you? A. Yes.

Q. Did not Mr. Heckman's gang help haul your seine

at times?

A. They did give me a pull there one time.

Q. They helped you pull your own seine, in a friend-

lv manner? A. Yes, sir.
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Q. While yon were taking out the fish, out of your

seine, was that the time?

A. No, we didn't have our seine out, it was partly

in; it was out in the water before they started, and when

they came it was practically hauled in.

Q. Hauled a 'bit in; yes? i

A. Practically hauled in.

Q. Practically; hauled ini?

A. It i.was out before they started, and then when

they helped it was in quite a little, and they helped me

in.

Q. Well, then by their going out and spreading a

seine out around yours, it wouldn't interfere with you

hauling yours in, inasmuch as you had yours practical-

ly hauled in? A. Didn't what?

Q. It didn't interfere with you and Martin getting in

your seine, inasmuch as you had your seine hauled three-

fourths the way in; the fact that he went outside with

his seine didn't interfere with your going ahead and

landing your seine, did it?

A. Well, the fish was gone.

Q. Didn't you have your fish on the inside of your

net? A. But the other fish in theirs?;

Q. Yes; the rest of the fish in the sea were still out?

A. Yes, sir; on the ground we were fishing, they were

out,

Q. And you didn't have them in your net?

A. No, isir.

Q. Then at that time there was mo very serious ob-
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struction to your drawing your net there where you were

actually drawing the net; Mr. Heckmanr's men didn't in-

terfere with your drawing that, did they?

A. No, sir, only I had to grab a chance where I could.

Q. Chance at what?

A. At fishing, when I could, the same as they did.

Q. Did they come in, and when you were hauling

your seine in this time you testify about, come inside of

your seine and stop you hauling it? A. No.

Q. They helped you haul it didn't they?

A. Yes, sir, except they set right around

—

Q. —after you had gathered your seine in

—

A. —but I had to help them lift their lines over my

boat.

Q. Then this fishing was in friendly manner I under-

stood you to say?

A. Well, I was told not to interfere with them, only

just take my chances when I could get them and so I

did.

Q. Was there any trouble between you men—you

fishermen—The Martin fishermen and the Heckman fisher-

men? A. No.

Q. No trouble, the whole year through.

A. No ; I was told to make no trouble.

Q. And there was no trouble from the other side?

A. No, not that I know of.

Q. Well, is it not so that one would make a haul and

then the other would haul, and so on?

A. Sometimes; but many times I just made a motion,
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and, couldn't get a chance to haul hecause there was two

against me; as soon as I would sing out to my fellows

you would see a seine out. At first there was a pm*se

seine laying outside ready so if I made ready to start

I would have to get back again, and it was no use.

Q. If you had your seines out they wouldn't make a

haul over that ground when you had your seines out?

A. No, not where I had my seines, but they wanted to

go inside.

Q. Then you interfered with them, didn't you?

A. Yes, if I set where they had their seine.

Q. If you had a seine out they couldn't make a haul

over the ground ? A. Not where I was.

Q. Then you interfered with them fishing there?

(Objected to as immaterial.)

A. No, I did not.

Q. Now, I ask you that question again : When you

had your seine out over a certain plat of beach, they

couldn't fish there then, could they?

(Objected to as immaterial, incompetent, not tending

to prove any issues for either side.)

Q. At that finish, when you had your seine out, and

was in the act of drawing it in, could they fish over that

ground ?

(Same objection.)

A. No, certainly not.

Q. Then at that time, and on that spot, you interfered

with them—prevented them from fishing?

(Same objection.)
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Q. At that particular time thsn, they couldn't fish,

and you prevented them from fishiug, from hauling their

seines, yourself, didn't you?

(Objection renewed, and counsel for plaintiffs instruct

the witness he may take the responsibility of answering

or not.)

v?. Supposing this is your seine, and you have it

spread out over a certain amount of territory where no-

body cm get on the inside of it, and during the act of

hauling iMat in over a certain part of beach, can anyone

where you are hauling that seine in at the time come in

there and spread a seine, could they possibly do that?

( Same obj» ction.

)

A. They c mid cross it if they wanted to.

Q. How wonld they get through your net?

A. Cross rigUt over it.

Q. How do jou mean cross over it?

A. Well, run right over—alongside of it.

Q. Did they lo that? A. No.

Q. Then they never interfered with your fishing there

when you had your net out by crossing your nets?

A. No.

Redirect Examination.

By Judge Wl NN.—As I understand you, Nels, when

you had your nit out there catching some fish, that the

Alaska Packers' \ssoeiation and their employees kindly

helped you to puH your net in so the could put their one

hundred or three hundred fathom out and catch the tish

comin"' in there, is* that it?
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A. That's what 1 hey were there for.

Q. They kindly pulled you out of the way so they

could get the fish?

A. If they hadn't been there we would have caught

the fish.

Q. And they kind of helped you to pull yourself out

of their way? A. Yes.

Q. I'll ask you if it is the custom, Nels, in fishing, for

one man with a seine pretty near two or three times as

long as another man's when the first man got his seine

out like you had yours out, if it's customary for a) man to

take a net nearly three times as long and come around

and back and encircle his ntt at all—is that customary?

A. No, sir, it's not right.

Q. And you stated, I believe, in answer to Mr. Foote's

question, that there were occasion when you would un-

dertake, or start to set out you r net, and they would rush

in and get ahead of you? A. Yes, sir.

Q. How many men did they have there against you

and your crew?

A. Must have been about eighteen—more as we was;

was six and eight to every boat, and there was four boats

to our one.

Q. So they had more than double the men you had

there at any time? A. Yes, sir.

Q. Mr. Ileckman was down there, manager of the

Loring Cannery, part of the time, too, was he?

A. Yes.

Q. About how frequently was he over there?
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A. He was there kind of superintending the matter

—

was there pretty often.

Q. There kind of superintending the matter and act-

ing as foreman of the crew, was he?

A. I don't know anything about that—only he was

around there.

Q. Around with his fishermen in a steamer—did he

have a steamer? A. No.

Q. What—did he come in small boats?

A. I guess he come in a steamboat to Ketchikan, but

the steamer was never up where we was fishing.

Q. The steamer then would come after the fish were

caught? A. Yes.

Recross-Examination.

By Judge FOOTE.—Weren't Mr. Ileckman's men as

fair with your crowd as your crowd was with them when

you were fishing there last summer?

A. Well, we got along pretty good.

Q. Answer the question, yes or no—if they weren't

about as fair.

(Objected to as calling for the conclusion of the wit-

Bess. Ask him if they were fair, and that will be the

point.

)

Q. Were they as fair in the act of fishing as you were?

A. Well, I don't know what way?

Q. Well, as fair in their behavior to you folks as you

were to them in the act of fishing; conduct themselves as

fair, ami like men, as von did? A. Yes.
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Redirect Examination.

By Judge WINN.—Did you ever try to run in and get

ahead of them when they started out? A. No.

Q. In that respect they weren't as fair, were they, as

you were—you understand what Mr. Foote means by

"fair"?

A. Well, he means we never had any trouble or any-

thing.

Q. Yes. A. Well, neither we did.

Q. No fights? A. No.

Q. You didn't swear and curse at each other and get

mad? A. No.

Q. But when you come down to the fishing business,

did they treat you fair, fishing, or did they run in ahead

of you?

A. Of course they got in ahead of us ; it stands to rea-

son they would, because there was four boats of them and

one of us. Stands to reason four against one—one can't

keep up with four of them.

Recross-Examination.

By Mr. FOOTE.—Y^ou're a pretty active fisherman, are

you, Nels? A. Well, not very.

Q. People of your nationality (Norwegian) are usu-

ally considered the best fishermen in the world?

A. All the fishing I ever done with seines was in

Ketchikan.

Q. You testified in the morning that you fished in the

old countrv? A. That's different fishing, sir.
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Q. You sort of have charge of that gang down there,

don't you? A. I did.

Q. Didn't you, in order to serve your employers, do

the best you could—didn't you try to get ahead of the oth-

er fellows? A. No.

Q. You never tried to get out and get fish with your

seine? A. Yes, whenever I saw a chance I done it.

Q. And sometimes that would be ahead of the other

fellows—when you saw a chance you took it, didn't you?

A. Well-

es No matter whether you were ahead of the other

fellows or not?

A. I might; but the seines woud be laying on the beach

there.

PETER McKINNON, a witness, duly called for and on

behalf of the plaintiffs, being first duly sworn, on his

oath testified as follows:

Direct Examination.

By Judge WINN.—Give your name, age, and residence.

A. I am going on sixty-three years; residence, Ketchi-

kan; Peter McKinnon.

Q. How long have you lived at Ketchikan, Mr. McKin-

non? A. I have been there since April, 1889.

Q. What business are you now engaged in, Mr. Mc-

Kinnon?

A. I was a mail carrier and then taking freight out to

the mines, and then likewise—
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Q. Have you ever been engaged in the fishing busi-

ness in and about Ketchikan? A. Yes, sir.

Q. Over what period of time was that?

A. The summer of 1889.

Q. How, or for whom were you fishing?

A. For A. W. Berry, sir.

Q. Where was Berry fishing then?

A. He fished at the creek there, the old fishing

grounds.

0- On Ketchikan Creek upon this property in contro-

versy, at the mouth of the creek—in front of this prop-

erty? A. Yes, sir.

Q. How long have you known that to be a fishing

ground, Mr. McKinnon?

A. I came there that year to fish—this was the first

I knew about it.

Q. How were you fishing for Berry there?

A. I got so much by the head, and hired my own men.

Q. Whereabouts did you fish?

A. On both sides of the creek there.

Q. I will show you, Mr. McKinnon, "Plaintiff's Re-

offered Exhibit 'A' "—

A. I don't think I can see it, and I have outgrown my

glasses; if I can't recollect it, I can't do any good.

Q. Well, now, you know the mud flats right around

the mouth of Ketchikan Creek?

A. Yes, sir, I do.

Q. 1 will ask you where the principal part of this fish-
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ing you did for Berry was confined with respect to the

mouth of Ketchikan Creek?

A. At high tide I fished on the north side, and at low-

water on the lower side.

Q. That is, the southerly side—southeasterly?

A. Yes, sir.

Q. You fished, then, principally right around the

mouth of the creek there, did you?

A. Yes, sir; yes, sir.

Q. What did Berry do with these fish that were caught

there? A. He canned them.

Q. At his own cannery? A. Yes, sir.

Q. How long did you fish there for Berry?

A. I set the seine thirty-one times, I believe, until the

cannery was burned down, and that wound it up ; the first

day of September the cannery was burned.

Q. Now, how is this fishing-ground around the mouth

of Ketchikan Creek; can you take a net and seine, and

go' out at any time and swoop in a lot of fish—or just ex-

plain about the fishing there, whether they come in

schools, and so on?

A. Well, there was nobody to oppose me then—to both-

er me; but the fish was schooled at high water on the

north side, and when the tide ebbed they went out with

it, and then I would make another set at low water on the

other side.

Q. So in that way you could keep pulling in, and keep

your net pretty busy at xome seasons of the year?
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A. I was limited ; I couldn't take only so far, or so

many, I mean, and what we woud require that day.

Q. What kind of fish were they canning at that time?

A. They ketcked red salmon, those from the creek

;

and hump-backs.

Q. Is the red salmon the hump-backed salmon?

A. No, sir, they call the pink salmon the hump-back.

Q. What kind of a seine did you use for catching fish

then?

A. The seine was a hundred fathom long, and six fath-

om deep in the bunt, and tapered off to about a fathom

on each end.

Q. Whoi was fishing exclusively on these grounds dur-

ing this time you refer to?

A. I had Indians hired to help me.

Q. Was any one else fishing there except the people

fishing for Berry? A. No, sir.

Q. No one interfered with you at all?

A. No one; I was monarch of all I surveyed.

Q. Now that was during the years 18S9 and 1890, was

it?

A. I left in April, 1890, and went away to Portland,

and went to fishing out of Portland; then I came back in

December, 1892, and have been there since.

Q. Who, then, up till last July, has been using this as

a fishing ground around the mouth of the creek there?

A. Clark and Martin.

Q. These plaintiffs here in this suit?

A. Yes, sir; yes, sir.
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Q. Did you at any time, while you was working for

Berry, know of a man by the name of Darling?

A. I never met the gentleman, he had gone away be-

fore I got there; but I stayed in the house he put up.

Q. Is that house there now, Mr. MeKinnon?

A. Well, I understand it was torn down for some pur-

pose; I think it was torn down for to help build the salt-

cry, as far as I know.

Q. Do you know anything about that cannery that is

there now, Mr. MeKinnon?

A. I never was to it, more than going by the water, up

and down the channel.

Q. Now I'll ask you if you know anything about any

Indians taking up their residence on these lots here, eith-

er by the consent of Berry or the consent of Clark and

Martin?

A. I heard of such, but I never proved it, and don't

know whether it's a fact or not; 1 heard it.

(j. Was there any one living, any Indians living on

this tract of land claimed by Clai'k and Martin in 1889

in the first place?

A. There was some few Indians around there.

Q. What were they doing?

A. Well, fishing, some of them in George's Inlet,

nrrol Inlet, and Thorn Arm.

Q. Did they have houses or otherwise?

A. They had shacks, yes.

Q. Do you know on what part of this claim in refer-

ence to the creek they had shacks?
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A. There was some on the south side, and one on the

north side.

Q. Well, do they still remain there, or have: they left?

A. Some of them has remained, I guess, and some left.

Q. Now I'll ask you, Mr. McKinnon, if you know any-

thing about Clark and Martin and Strong, or any of these

plaintiffs, keeping that beach and the shore line clear of

rubbish there?

A. Well, I don't know of them doing it; I know I had

to do it when I fished there; I didn't take much stock in

what others did. I know it's got to be done every year.

Q. And when you were there fishing for Berry, you

kept the beach clean so you could land your nets?

A. I certainly did.

Q. Have you ever seen Clark and Martin, while they

were fishing, land their nets, and the manner in which

they land them? A. Yes, sir.

Q. Now, if you will, explain bow this casting of seines

and landing is done, as a usual thing on this beach?

A. Well, they take their seines to the boat, place one

end on the shore and leave a man there to stay it, and

they make a circle with the other end ; if the fish are off-

shore, they make a large circle and use their end line, and

if they are in shore they don't use so much.

Q. Sometimes, then, it takes more shore line to make

a successful showing, or landing, than others?

A. Yes, sir; and if the fish are playing off short, you

have not to xise more line to net around them.
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Q. What would you say about three hundred feet on

either side of Ketchikan Creek being an excessive amount

of watei front or mud flats for the use of fishing, or wheth-

er it is a sufficient amount, or your opinion about it?

(Objected to on the ground that it calls for the opinion

of the witness.)

A. I think it would be all right.

Q. Would you think that an excessive amount?

A. I would think not.

Q. You have landed nets there, and have seen a lot of

them landed? A. I have.

Q. And give this as your experience, do you, Mr. Mc-

Kiimon? A. Yes, sir.

Q. Do you know anything about the building and

construction of that bridge across Ketchikan Creek as in-

dicated on these exhibits? A. Yes, sir. I do.

Q. Who, if you know, has kept it in repair and had

control of it since it's been built?

A. Clark and Martin, as near as I know.

<}. Who had it while you was fishing there for Berry?

A. It wasn't there. '

Q. Was there any trails there at that time just around

the mouth of the creek in front there?

A. There was a few little trails; yes, sir.

Q. How did you get down to the beach there?

A. We used to have to get a little boat and row across

at high water, and low water we waded across sometimes.
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Cross-Examination.

By Judge FOOTE.—Mr. McKinnon, you state that you

fisbed the Ketchikan Beach in the summer of 1889?

A. I did, sir.

Q. And sold the fish to Mr. Berry—how much apiece

did you get?

A. Half a cent apiece, and everything furnished ; five

dollars a thousand.

Q. How many men did you have working for you?

A. Sometimes four besides myself.

Q. What did you have to pay for men then?

A. Well, I paid them two dollars a day sometimes, and

then used to hire them by the hour when I could get them,

and when I got through with them for the day they would

go home.

Q. And when you would make your hauls, you would

take the fish and sell them to Berry?

A. Well, I was obliged to sell them to him.

(,;. At so much apiece?

A. Yes, sir, I couldn't give them to any one 'else.

(J. You was doing that fishing on that beach?

A. For Mr. Berry.

<l But you fished there yourself?

A. I was obliged to sell them to Berry.

{}. At so much apiece? A. Yes, sir.

Q. And you were fishing the beach then?

A. I was.

Q. You stated that Mi'. Berry bought the Darling

property? A. As near as I know, yes.
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Q. Where was that, did you say?

A. On the north side of the creek.

Q. How near to the creek?

A. Well, it wasn't hut eight or ten feet above high-

water mark.

Q. Eight next to the creek, practically, then?

A. Well, on the north side of the creek, but low water

was a long ways from it.

Q. How much of improvements did he have there, two

or three shacks?

A. He had nothing but this house, dwelling-house in

one end, and the other part was intended for a store;

looked as if it had been used for that.

Q. Did he have a drying-house, curing-house, or any-

thing of that kind?

A. No, sir, he didn't; if he did, it wasn't there in my

time.

Q. It was still standing in 1889, was it?

A. It was, sir; I lived in it while I fished there.

Q. You stated there were Indians living in shacks on

the upland? A. I did, sir, yes.

Q. And they were on both sides of the creek?

A. There was one on the north side.

Q. Who was he?

A. George Amier, as near as I know.

Q. How near was he to Darling's?

A. He was the next house to Darling.

Q. How near was he to Darling's?

A. About forty feet, I guess.
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Q. Where was George Amier's house?

A. Well, there was a prospector's house back of that.

Q. What was his name? A. Peter Lambertson.

Q. That was within a couple of hundred feet of high

water? A. That was within ten or twenty feet.

Q. Who also lived on that side of the creek, Mr. Mc-

Kinnon? A. Nobody, sir.

Q. Except those three? A. No, sir.

Q. You had a house?

A. Yes, I had Darling's house.

Q. Now going to the other side of the creek, how many

houses were there over there?

A. There must- have been five or six shacks there.

Q. All Indians, or part whites? A. Indians.

Q. How close, about, were they to the creek?

A. They were within probably two or three hundred

feet of the creek.

Q. Scattered along, some nearer and some farther

away? A. Yes, sir.

Q. Now, how many inhabitants would there be in that

cluster of houses, fifteen or twenty?

A. There might be, 1 don't know; twelve or fifteen,

possibly.

Q. They made the ordinary Indian improvements

around there; little houses, and little patches of ground?

A. Little houses, but no patches of ground cultivated.

Q. Nothing cultivated, you say?

A. Not in them days ; no.
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Q. Did they cure fish there, Mr. McKinnon?

A. They did—they used to.

Q. Where did they catch the fish?

A. They speared them in the creek, and sometimes

used to come to seine sometimes when I was hauling, and

I would give them the crooked ones when I was fishing.

Q. What do you call the crooked ones?

A. The badly humped ones.

Q. They made a practice of spearing occasionally?

A. I have seen them on several occasions, yes.

Q. Now, where did Ketchikan Creek join the salt

water at high tide?

A. Yes, at high tide and above there.

Q. These Indians are pretty skillful with the spear,

and catch a good many fish, don't they?

A. Yes, they understand it pretty good.

Q. Did they ever sell fish to canneries or salteries

around there? A. None from there.

Q. The year you was there?

A. The Indians took fish from Carrol Inlet, George's

Inlet, and Thorn Arm; the Indians used to boat them

from there.

Q. You stated on your direct examination, Mr. Mc-

Kinnon, that you had to clear up the beach every fishing-

season, like every other fisherman? A. I did, sir.

Q. Was the beach, the year you fished there, any bet-

ter or worse in respect to the debris than it was in years

later, when Clark and Martin were fishing?

A. I can't answer; I never cleared it after that.
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Q. Well, from your observation?

A. T can't say; never went there when they were

clearing it.

Q. Well, wasn't it about an average as to that in

your opinion?

(Objected to as ashing- an opinion.)

A. I can't give no opinion on the subject because I

don't know.

Q. How much work did it require, Mr. McKinnon, to

clear that beach there?

A. I worked two or three tides, with some help.

Q. How much, about?

A. Well, I suppose I used to work two or three hours

each tide.

Q. With how many men—you hired some help, you

said?

A. Some two or three mien with me.

Q. Two or three nienl for two or three hours for two

or three different times, is that what I understand you?

A. Yes, sir.

' Q. And that was about all there was to it?

A. Yes, that was about it, as near as I remember.

Q. Now, Mr. McKinnon, you have a long familiarity

with that beach; supposing Mr. Martin was spreading a

seine, say, on the southerly side of the creek, hauling his

seine, running up the creek there, and hauling the seine

on the southerly beach ; would it not be feasible, and

perfectly practicable for them to draw a seine on the

north side of the creek or beach at the same time?
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A. In my experience fishing there, the fish played on

the north side; they seldom ever went on the other side

at! high water.

Q. Then, if he was hauling a seine on the south side,

you could haul a seine on the north side?

A. I could.

Q. It would be perfectly—something that a fisher-

man conld do easily, is that your understanding of it?

A. Yes, sir.

Q. Would your hauling your seine on the northerly

side of the creek interfere with him in the act at the

time of his hauling on the southerly side?

A. If I set first, he would have a chance to catch the

blind ones and the cripples.

Q. If he set first what chance would you have?

A. I would have the same—to catch the blind ones

and the cripples.

Redirect Examination.

By Judge WINN.—Do you think if a man had a seine

and was fishing around the mouth of that creek with a

seine three hundred fathoms long, and had it manned

with plenty of men with row boats and other seines

fishing constantly, a second party having one seine

would get any fish?

A. He might get enough to eat if he was hungry.

Q. Now. Mr. MeKinnon, how many of thos<> parties,

or Indians, were there there in 1889—you said two or

three. I believe?
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A. There was one man and his wife, George Anner,

I believe he's here yet. '

Q. He's living still down there, is he?

A. Yes, sir.

Q. Was he there in 1889?

A. He was in there in the summertime, and used to

go to Wrangel to winter.

Q. What was he doing?

A. Fishing in George's Inlet, or some of those inlets.

Q. Who else was there in 1889?

A. Some twelve or fifteen Indians altogether.

Q. How many are there there now?

A. I don't know.

Q. Where did the Indians live that did the fishing

for Berry?

A. Well, those two were Metlahkatlan Indians.

(,). How did they live when they was over there, what

did they live in?

A. They lived in little houses of Peter Rasmusson's

—

he was away. They stopped in there when they was

fishing.

Q. Just the number that were there at the time and

are still there, can you name them now, or mention

them, or do you

—

A. Well, there was George Paul, he ain't there now.

And there was Jimmy Williams and Billy Williams and

Kyan, and this old Charley, and this George Anner;

some had families and some had none.

Q. Was there any Indians that ,wouhl pass through
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there and stop during the fishing season and then pick

up and go, while you was there and while Berry was

fishing?

A. Yes, they used to stop and do a little trading and

go away when they got good and ready.

M. E. MARTIN, recalled.

Direct Examination.

By Judge WINN.—When you was on the stand yes-

terday, Mr. Martin, I believe I asked you the general

question about whether there was any Indians on thh

ground except who were there by the consent of your-

self, or by Strong and Martin's consent, but I don't

think I asked you the number of Indians or who they

were. Now, I wish you to state who the Indians were

if you know the names, and point out on this "Plaintiffs'

Keoffered Exhibit 'A' " about Iwhene they resided?

A. I went in the fall, and there was no Indians there.

Q. What fall was that?

A. 1891, the fall of 1891. That was when I first

went there to stay all the time. I stopped there all win-

ter and there was no Indians there.

Q. What was the nature of these Indians about coin

ing and going, and as to whether they remained at one

place?

A They would go to the fishing and hunting grounds

in the summertime, and then go to the villages. They

left their villages, though.
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Q. How many Indians now, if you know?

A. In Ketchikan?

Q. Yes.

A. I couldn't tell you. I can show the houses if

they're on here. I guess there's no Indian houses

marked on that.

Q. Well, do you know all of the Indian houses that

there are on this piece of land? When you isee them?

A. Yes, I know them all.

(}. Well, all of those who are there now, or have had

any permanent residence, how came they there?

A. They came and asked our permission for to build,

and we gave' it and told them we wouldn't disturb them.

Q. You heard the testimony of Mr. Grant about that?

A. Yes, sir.

Q. Did you have some meetings down there for that

purpose? A. Yes.

Q. And some one appeared for the Indians?

A. Yes.

Cross-Examination,

Q. By Mr. FOOTE.—You went there in the fall of

what year?

A. I went there for to stop in the fall of 1891, I think

it was, as near as I can come to it. We didn't buy our

deed from Berry until the next year; we owed him a

little money and he wouldn't turn the property over un-

til 1S92.

Q. Didn't the Indians pay you anything for these
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houses or plats of ground where they occupied those

houses—pay you any rent? A. No.

Q. They occupied the ground with the houses?

Q. They were in possession of the ground?

A. No, they were not.

Q. Who occupied the houses?

A. We gave them the privilege.

Q. You don't, understand me, Mr. Martin; they occu-

I ied that ground while they were there, with their

houses- -they were occupants of the ground?

A. I don't think they did before we were. We were

first and they come and asked our permission.

Q. They lived in the houses?

A. They didn't before they built them.

Q. Well, after they built them?

A. Yes, they were living there.

Q. Yes; and did they fish on the beach in front of

their houses? A. No, sir.

Q. Were these houses right next to high-water mark

—

these Indian houses, I mean?

A. Yes, they were on the beach.

Q. Is that so on both sides of the creek—these In-

dian houses?

A. There's Indian houses on both sides of the craek,

yes, sir.

Q. How near to the creek are these Indian houses?

A. T should judge, maybe, a hundred feet or so.

Q. On either side? A. On1 either side, yes, sir.

Q. Mr. Martin, were there not some Indian houses
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there on the beach on either the one side of the creek or

the other when you went there in the fall of 1891?

A. There was one little house; that's all I could see

there.

Q. That's all you could see? A. Yes, sir.

Q. Isn't it a fact that there were the remains or ruins

of several Indian houses along there?!

A. I never noticed them if they were.

Q. Which side of the creek was Mr. Darling's house?

A. Darling's?

Q. Yes.

A. He stopped at one time on the south iside of the

creek.

Q. How much of an improvement did he have there?

A. He didn't have none. He was stopping at Berry's

house.

Q. Didn't he fall out with Berry at that point?

A. They had a little scrimmage, I think.

Q. He left Berry and went on the other side of the

creek ? A. Yes.

Q. And went to putting up fish there?

A. I don't know.

Q. He lived on the other side of the creek?

A. I think him and his wife lived in the Berry house.

Q. After him and Berry broke up in business; after

they had quit and fallen out?

A. Yes, he lived in Mr. Berry's house; yes. He had

a Avife along with him and there wasn't many there.

Q. Where was Basmusson's house?'
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A. Well, him and Darling was together, I think,

couldn't just tell how it was.

Q. Right on the beach, his house was, wasn't it?

A. Yes, it was above high water.

Q. Was it still standing in 1891?

A. Yes, it 'was standing in 1891.

Q. Was Rasmusson still there when you got there

in 1891? A. No.

Q. Do you know where his house stood?

A. I don't know it was his house; because Berry

bought the houses of both him and Darling.

J. W. HARRIS, a witness duly called for and on be-

half of the plaintiffs, being first duly sworn as aforesaid,

upon his oath testified as follows:

Direct Examination.

By Judge WINN.—Give your name and age, will you,

Mr. Harris? A. Age 43; reside at Ketchikan.

Q. How long have you resided at Ketchikan?]

A. Oh, ten or eleven years.

Q. What has been your business, principally?

A. Well, fishing, and prospecting.

Q. You have been there sometime—since 1889 or

1890?

A. I came there in the fall of 1889, bub not to pros-

pect.

Q. You weren't there, then, during the -fishing season

of 1889?

A. No, wasn't there during the fishing season.
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Q. Then have you or have you not been a constant

resident of Ketchikan since about 1890; that is, excepting

being away on tours?

A. I haven't kept the run of the dates, but it's about

ten years.

Q. Did you consider it your home for that length of

time? A. Yes.

Q. What business have you been engaged in for the

last year or so, Mr. Harris? A. Prospecting.

Q. Have you been in the fishing business the last few

years?

A. I haven't been in the fishing business for five

years.

Q. Did you know Berry while he was fishing at Ket-

chikan?

A. I wasn't personally acquainted (with him.

Q. Do you know he run a cannery and. fished there?

A. I don't know; I heard so.

Q. He was fishing at Ketchikan when you went

there? A. Mr. Clark was fishing.

Q. Look at this map and plat called "Plaintiffs'

Ke-oll'ered Exhibit 'A,' " and you will see that the creek,

etc., is represented; and I'll ask you if you are fairly

well acquainted with the water front and its appearance

along in front of the town of Ketchikan and along about

the mouth of Ketchikan Creek—that is, the general out-

line and contour of the shore line?

A. (Examining.) I think I understand it now.



vs. Carl A. Sutter et at. 145

(Testimony of J. W. Harris.)

Q. Do you think that map and plat is a fair repre-

sentation of the same?

A. It looks a very good one to me.

Q. Now, I'll ask you on what plats of ground marked

on that plat, Mr. Harris, has the fishing in which you

have been engaged, or seen Chirk & Martin, or any of

the plaintiffs, been done—where did they do the most

of their fishing?

A. I fished two different years myself; I fished on this

piece here. Along on his part here about the bridge, this

red piece here called Foundation for Caumery.

Q. While fishing, did you do any fishing on this side

of the creek marked seining ground?

A. No, sir. In; extreme lotw water down about what

is called Bar Point, I used that some.

Q. The fishing, then, that was carried on by Clark &
Martin, the principal part of it, was about the mouth of

Ketchikan Creek, Mr. Harris? A. It was.

Q. You have fished there yourself for two seasons,

have you? A. Yes, sir.

Q. Do you know who fished there the following two

seasons after you, or have you fis'hed there since that

time?

A. Mr. Clark fished at the time I fished for them,

Martin and Clark.

Q. And Martin and Strong have been using it as

fishing ground since that, have they?

A. I have been away a good deal this summer. I

have seen them fishing there a day or (wo, yes.
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Q. What did Clark do with the fish he caught, if you

know? A. While I was there?

Q. Yes, sir.

A. Why, he sold them to the Loring cannery.

Q. That's the same cannery of which Heckman is

superintendent, and now is one of the Alaska Packers'

Association canneries? A. Yes, sir.

Q. Did Clark and Martin use to take and deliver the

fish in sail-boats, or did the Loring or the cannery steam-

ers come after them?

A. The cannery steamers came and got them.

Q. You're acquainted, are you not, Mr. Harris, with

the manner of landing these seines, and the kind of place

that's used on this beach for fishing?

A. I have learned a good many things.

Q. Now, I'll ask you that if what about a space of

say three hundred feet wide, whether or not that's ex-

cessive for the purpose of using a seine to good advan-

tage for fishing purposes—1 aisk if it's excessive?

A. Well, I shouldn't call it so.

Q. Just explain briefly why not, Mr. Harris?

A. Well, at times a man takes all of that to land a

net properly. Supposing T was fishing there, and the

fish went out; I would have to use a good deal of line bj

the time they got out here, to get a circle around them.

Perhaps, at other times, when the fish were up further,

it wouldn't take so much. I have never seen fiish staj

where you could fish them in one spot.
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Q. Now, I'll ask you, Mr. Harris, knowing these

grounds as you do, audi taking it that these defendants

here were supplied with plenty of seines, some of them
as long- as three hundred fathoms and plenty of nets, etc.,

as to whether the grounds in and about the mouth of

Ketchikan Creek, taking on both sides; of the creek, could

could be used to advantage by a concern supplied in

that manner to fish, and one supplied the way Clark &
Martin are and the way they have been fishing on those

beaches?

A. Well—the way they have fishing this summer, or

what I have heard from the evidence—I haven't seen any-

thing of the fishing this summer.

Q. I say, taking for granted that a concern like the

Alaska Packers' Association, armed with all sorts of

seines, ranging from three hundred fathoms down, and

plenty of other nets, whether that! concern, and another

'concern with the facilities of Clark and Martin, could

use this ground, both of them at one time, to advantage

during the fishing season?

A. Well, I should think the man with the one outfit

—

I would hate to pay for the gear and take the chancels.

Q. You think the one outfit would be all that could

use it?

A. I think the three or four nets would have the ad-

vantage.

Q. I mean a crew of people, I don't care how many

people in it, but all belonging to the same fishing gang;

if (here was one gang of (hat kind, would you say two

gangs could use it to advantage during any one season?
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A. Tn my opinion I shouldn't think they could.

Q. Now, T wish you would explain, Mr. Harris, just

from what standpoint and why you think it could not be

done, around the mouth of Ketchikan Creek?

A. My reasons are for this; I shouldn't think there

would be money enough in it to pay both gangs fishing;

that's been my experience with that stream. I shouldn't

think there would be money enough in it to pay two

gangs or outfits to be there.

Q. Now, when you said you were fishing there for

Clark, I believe, you said you didn't know anything about

Berry's fishing; were there any Indians living on this

ground immediately back of the mouth of Ketchikan

Creek?

A. No, no Indians; you mean across the river on the

north side?

Q. I mean on either side, on this portion here?

A. No, there weren't any Indians there.

Q. When you first went there did you notice hoAV it

was—that would be in 1S89—about whether there was

any Indians living there then?

A. There were none there. I was there the spring of

1888, I think. i

Q. Were you there both before and after Berry's can-

nery burned? A. Yes, sir.

Q. Do you know of any Indians having come an<

stopped temporarily and then moved on and got off tlw

ground? A. While canning?

Q. Yes, sir?
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A. Yes, sir, I have known several Indians to work at

the cannery, Tongass Indians.

Q. Where would they live while they were staying

there?

A. I couldn't say while the cannery was there how

they lived in the summertime.

Q. But there was a lot of them working around the

cannery?

A. Tongass Indians, yes, sir; I don't know how many

there was.

Q. After the cannery burned, did they stay there or

leave?

A. There was none there when I came there after the

cannery burnt; that is, with the exception of what we

called "Paper-nosed Charley." He was there when I

came.

Q. Charley Dickson?

A. I never heard that name before. I guess that's

his white name.

Q. Do you koOw anything about the clearing of that

beach along by the mouth of Ketchikan! Creek, Mr. Har-

ris? A. Yes, I have cleared it.

Q. When fishing there you cleared it yourself?

A. Yes, sir.
|

Q. Do you know of Clark and Martin, or any of those

people cleaning it off, too?

A. I have seen it cleared several years; in fact, most

every year since I have lived there.
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Q. How about the rubbish that gathers on there

—

about the same each year, or does it vary?

A. Oh, sometimes there might be a little more than

others. The way I put it up is when thei^e is a heavy

frost and ice on the river, and it breaks up it packs down

rocks and timbers and sticks; sometimes an old log or

so and rocks and stuff.

Crosk-E xam ina tion

.

By Judge FOOTE.—The years you cleared the beach,

about how long would it take, Mr. Harris?

A. Oh, sometimes a couple of tides.

Q. Just by youi'self ?

A. Oh, no; I would have six, or eight, or ten men,

whatever there was around.

Q. You were there at Ketchikan first, you say, in the

fall of the year 18S9?

A. In the fall of the year.

Q. What business were you in there then?

A. Oh, none at all; I just heard that, the cannery

burned and went up to see it.

Q. Where Iwas the cannery? Where did it, stand?

A. It stood right on the point there.

Q. Indicating near the wharf?'

A. Yes; came right out to where the fish-house is

now.

Q. How long were you there at that time?

A. Oh, a day or two; might have been a week

—

couldn't say for siure now.
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Q. You were in a vessel? A. Yes, sir.

Q. Sailing' (.raft? A. Yes, sir.

Q. You lived on her while you were there, of course?

A. Yes, sir.

Q. Did you go about much there, or just to the can-

nery?

A. There was nothing to go about, for, only from the

cannery up to where the store was.

Q. Above the store—where 'would that be on this

map?

A. That would be just as those two stand now, only

this building he lived in was, behind here.

Q. Come over this way toward the creek any?

A. Not at that time.

Q. You weren't across the creek, then, in the fall of

1889 you speak of? A. Since the fall of 1889?

Q. No; I mean that fall when you were there?

A. No, sir, I didn't go across the creek.

Q. Then you don't know whether there were any

houses over there or not?

A. Well, I do, certainly; there was

—

Q. You weren't over there?

A. I didn't go over then.

Q. Can you sjwear positively there was no houses

there if you weren't over there?

A. There were houses there.

Q. Which side of the creek?

A. On the side in front of the town.

Q. That would be really the southerly side?
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A. Yes, sir, about northeast, if that chart's made

right.

Q. But there were houses on this side of the creek?

A. Yes, sir, right where my finger is.

Q. Right practically on high-water mark there?

A. No, not on high-water mark; perhaps twenty-feet

from highwater mark. Yes, I can say for sure, that

was about twenty feet, because; I have been there since

while the houses were standing.

Q. What was the nature of thos>e houses?

A. Oh, there wasi one that looked to me as though it

was started for a store, then there was a small one.

Q. Where was Rasinusson's house?!

A. I did know Rasmusson, but I didn't know he had a

house.

Q. Did you know George Anner, or Hansen?

A. Indian gentleman, you mean?

Q. Yes.

A. Yes, I believe I am acquainted with him.

Q. Where was his house? ,

A. I never knew he had a house there; the only house

I ever knew he had was a house in Thorn Arm; that was

his hunting place.

Q. You say that you fished with seines there, but

that you al'ways landed your seines on the far side of

the creek? A. Yes, sir, when I fished up there.

Q. You considered that as good fishing as the other

side?

A. Better—better ground to handle.
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Q. Now, at the time you were landing your seines

there on the far side of the creek, it would be possible

(or Berry, or Martin, on Judge Winn, to go in with a

seine on the other side of the creek—would it be?

A. While I was landing —what do you mean?

Q. Yes, spreading the seine and landing it?

A. You can spread it on the1 beach or you can chuck

it in the water,

Q. Could they spread a seine and draw it on the other

side of the creek, from where you drawed yours?

A. They had all the room from the creek to the can-

nery.

Q. So I understand you that they could?!

A. They certainly could.

Q. And could draw it on that side, on the beach?

A. They could if they could find a beach there to

draw it on. They don't make a practice of throwing a

net overboard and onto the beach for fun.

Q. How many crews of men did you ever see the A.

P. A. have when you were there?

A. I never said that they had any.

Q. I think the testimony will show you did.

By Judge WINN.—He said he hadn't been in the fish-

ing business for five years past.

Q. I believe you stated that if the A. P. A. were in

there with three or four crews of men fishing, that

Chirk & Martin wouldn't have as good an opportunity to

fish as if there were no one else there?



154 John R. Heckman et al.

(Testimony of J. W. Harris.)

A. Well, the question was put to me not the A. P.

A., but the A. P. A. or any other concern. It was. if tlhe

four nets were there against one, the one wouldn't have

any show.

Q. Suppose the four nets belonged to four different

people, (would the one have any poorer or better show

than if the four belonged to one party?

A. Well, he would have just three times as much

show. I

'

Q. Well, I guess you don't understand the question.

The way the question was put on direct examination,

Judge Winn said supposing a concern with three or

four nets came down to fish against Clark & Martin?

A. Well, they would have four! chances to the one.

Q. Well, now, if four individuals, or it were four dif-

ferent people with gangs; wouldn't it be the same as

if it was this concern or any other association?

A. I can't look at it that way. They would only get

one quarter the fish there that he A. P. A. gets.

Q. I mean with Clark and Martin?

A. Yes; it would be just the same show.

Pedirect Examination.

(By Judge WINN.)

Q. I'll ask you, Mr. Harris, how the shore-line—that

is, I mean the shore-line at ordinary high tide is, com-

mencing aloug about the building marked in red here

"Foundation of Cannery," and then on in a southeasterly

direction down the shore, precipitous, level, rocky, or

how is it?
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A. Well, taking this to be correct here, it is rockis

to here. But here there is a ledge. There's a small

beach there between that ledge and these rocks.

By the REFEREE.—Is there any way to indicate

those points?

A. Well, it would be back to the red foundation. It's

inside of this line any way, would be, I suppose.

By Judge FOOTE—We'll concede that that's rocky

and precipitous.

By Judge WINN.—How is the shoredine clear on

down, level or precipitous?

A. It's what you call a very level beach from here to

here; then this is rock; at low tide is flat rocks.

Q. That is, from about A to B, marked here in indeli-

ble pencil? The other is precipitous?

A. Yes; from the rocks up.

Q. Oh, no; I mean the shore line, at high tide.

A. Yes, sir. Well, here's what you would call a very

level beach, from A to B.
I

Q. Then from B on down to the cannery, how is it?

A. Bocks down there; from B on do/wn to C marked

in indelible.

Q. How is the shore line then as a general thing,

take ir from the building marked in red ''Foundation"

there down to the wharf?

A. This is rugged. You go across here and get on

kind of meadow there, like, and sand.

<i. How would you say, generally?

A. Partly rocky and sleep, and. some level.



156 John R. Heckman ct ah

(Testimony of J. W. Harris.)

I'ecross-Examination.

By Judge FOOTE.—Mr. Harris, at the point C on that

map, indelible C. is that where the cannery is?

A. New cannery?

Q. Yes. A. It's around the point in a jog here.

Q. It's not at 0, then?

A. No, this isn't it—but out around this way.

Q. Far beyond that is it?

A. Just around that head there.

Q. Is the new cannery within the lines -of the claim

of Clark and Martin as far as you know?

A. I couldn't say; never have been to it.

Q. Never been to that cannery? A. No, sir.

Q. How far, in your judgment, is the cannery from

the bridge across the creek?

A. In a straight line, this end of the bridge across

to the cannery here?

Q. Yes.

A. I should say it was 1,200 feet, might be^

(}. How far around by the water frontage?

A. I don't know—never measured it.

Q. Tt would be further?

A. It certainly would.

(). Would it be as much aisj you say—1,200 feet?

A. Tt would be as much as eighteen hundred or two

thousand around that head approximately—anyway,

it's considerable further than to go across by the trail.

Q. It farther? A. It certainly is.
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By Judge WINN.—If the Court please, I have found

out that this map here is the official may of Ketchikan,

but instead of being filed with the papers here under the

late act of Congress the plat is filed in Wrangel, and, of

course, I haven't this copy certified to. What I want

is an opportunity of getting this copy, if Mr. Foote will

not admit this is the official plat, certified. With that,

and getting a certified copy of this other deed from

Clark to Strong—if the deed is lost why, of course, I

have to prove it by parol. The transfer has been made,

and the deed isn't on record here. '

By the REFEREE.—So far as the deed is concerned,

if you shouldn't get it before we get through with the

testimony, we can let the record show that it can be

introduced subject to all the objections that could other-

wise be made to it.

By Judge WINN.—The plaintiffs no(w close their origi-

nal case with the exception of asking the privilege of

filing a certified copy of the original deed from Clark

to Strong or from Clark to Strong and Martin, and ask

time within which to furnish this certified copy; and also

desire to have time in which to produce a certified copy

of the official town plat of the town of Ketchikan, plain-

tiffs contending that the blue print, that has been offered

in evidence in this case and referred to as Plaintiffs'

Exhibit "E," is a true copy; but the same not beint;' cer-

tified, I simply ask the privilege of having the same

properly certified and re-offered in evidence as soon as it

can be done. The proof as to both the deed and the
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plat will be furnished, and in case the deed from Clark

to Strong, or Clark to Strong and Martini, is lost, we

should ask the privilege of introducing parol evidence

that such a deed had been executed for the premises in

evidence or the uplands abutting upon it; that the evi-

dence proposed to be offered here will be subject to any

objections counsel for defendants may desire to offer at

the time it is produced.

By Judge FOOTE.—Do you mean thatl whole mile of

water front there?

By Judge WINN.—The whole area of property, the

whole piece of land embraced in the field-notes on the

blue print marked Plaintiffs' Exhibit "E."

By tlie REFEREE.—Is there any objection to that?

By Judge FOOTE.—No, if that's all they want to in-

troduce.

By Judge WINN.—That'si all on the original case.

By the REFEREE.—We will designate the deed that

is to be offered, Plaintiffs' Exhibit "F."

Mr. GRANT recalled for further examination:

By Judge WINN.—I'll ask you, Mr. Grant, to take

Plaintiffs' Exhibit "E,'' and according to the scale

marked thereon, ;which is one hundred feet to the inch,

measure across in a straight line from the most south-

westerly point of the Martin claim which is marked on

the map ''Initial Point," across to the miostj southeasterly

point marked "Cross on a Rock," and calculate according
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to one hundred feet to the inch, about what is the dis-

tance across there? A. Twenty-seven hundred feet.

Cross-Examination.

By Judge FOOTE.—Mr. Grant, you make that 2,700

feet from what point?

A. From the initial point on the southwest corner,

to tlie cross on the rock on the southeast corner.

Q. In a straight line? ;

A. That is, as near as I can get at this measurement.

Q. In a straight line? A. Yes, sir.

Q. Not following the coast line?

A. Yes, sir, not following the coast.

Q. Then, it's a little over a half a mile in a straight

line, according to your measurement?

A. According to my measurement. That's undoubt-

edly the measurement at low tide; it's practically a

straight line across there when the tide is out.

By Judge WINN.—If counsel is through, with the ex-

ception of these offers we have made, we're through.

By Mr. FOOTE.—I'll ask another question or two.

Mr. Grant, how far is it from the wharf to the creek?

A. From the old wharf or the present

—

(Objected to as not proper cross-examination; there

was only one measurement made, in one direction.)

Q. How far is it from the wharf along the line you

measured, to the middle of the bridge on the creek?

(Objected to as mot proper cross-examination.)
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A. I don't understand whether yen mean from the

original Clark and Martin dock or the other one.

Q. From the center of the ft»«-e of the dock to the cen-

ter of the bridge?

A. (Measuring.) That's twelve hundred and fifty

feet.

Q. Now, I'll ask you. Mr. Grant, how far is it from

the center of the bridge to where you just measured to

the southerly initial point, according to this chart?

(Objected to as not proper cross-examination.)

A. About eleven hundred and eighty feet.

0. Now, I'll ask you to measure how far it is from

tin- center of the face of the dock that's used, to the

north initial point— I mean generally northerly—north-

westerly it would be, up Tongass Narrows?

A. (Measuring.) Six hundred and fifty feet.

(,>. Are those measurements following the sinuosities

of the coast, or in a straight line?

A. Following as near as can be, the indentations of

the coast.

Q. Are those in a straight/ line, or from one point to

auotner—you didn't measure it in a straight line?

(Objected, to unless they desire to make the witness

their own.)

A. I think it's a compromise between a straight line

and a post message.

F.y the REFEREE.—According to what he told you

to measure there, tliev are straight lines?
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A. Oh, yes, from point to point, where I measured

they are straight lines.

DEFENSE.

By Judge WINN.—Before the testimony for the de-

fense is begun. I ask that the rule be enforced against

the Indian witness, that they be not allowed in the room

while the other witnesses are testifying. I don't care

about Mr. Heckman and the other white witnesses, but

I ask the rule be enforced against all the Indian wit-

nesses.

Whereupon the Indian witnesses were, by the

Referee, excused until 2 o'clock this afternoon.

J. R. HECKMAN, a witness duly called for and on be-

half of the defendants, being by said Referee duly

sworn to tell the truth, the whole truth, and nothing but

the truth, on his said oath testified as) follows:

Direct Examination!.

By Judge FOOTE.—State your name and occupation,

Mr. Heckman?

A. J. R. Heckman; superintendent of canneries.

Q. Do you also conduct a mercantile business in the

town of Ketchikan, Alaska, Mr. Heckman?

A. Yes, sir.

Q. And reside there a goodly portion of your time?

A. A good portion, yes; back and forth; ais much

there as anywhere else.

Q. Flow long have vou been in Alaska?
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A. Sixteen years, about—I think it's sixteen years.

Q. How Jong have you been familiar with the dis-

trict about Ketchikan, Alaska?

A. Well, I haven't—I have been familiar withl it the

past four or five years. Of course, I visited Ketchikan

before that and knew of the town and location before

that, but wastft very familiar with it.

Q. You mean you were not very familiar with it prior

to the last four or five years?

A. No, not prior to the last four or five years.

Q. I wish to offer a plat in evidence, and will ask Mr.

Heckman a few questions about itj first as to what that

plat represents (handing witness plat).

By Judge WINN.—Do you offer that now? i

No, T will question him before I offer it. I ask you,

Mr. Heckman, what that plat represents?

A. That represents the town of Ketchikan, the high-

water mark and low-water mark, the Indian houses, and

the Indian villages.

Q. Was that plat made upon the ground?

A. Yes, sir.

Q. By whom? A. By Mr. Whitfield.

Q. What and who is Mr. Whitfield?

A. He's the United States deputy surveyor down

there.

Q. Hoes that plat, to the best of your personal knowl-

edge of the matter, correctly represent the upland or the

high-vater mark and the low-water mark of that vicin-

ity there?
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(Objected to as incompetent and immaterial, and not

the proper way to authenticate a survey that has been

made by another party.)

A. It is a proper one, for I made the measurements

myself after he made the survey, and I know they are

icorrect.

By Mr. FOOTE.—I now offer that map in evideuce

and ask to—

By Judge WINN.—Before it is marked I want bo get

my objection in.

By Mr. FOOTE.—Well, we offer this in evidence . and

i ask to have it marked Defendants' Exhibit "A." Before

you make your objection, I want to ask one other ques-

tion: Is this plat—does this plat bear the certificate of

the United States Deputy Surveyor? A. Yes, <ur.

Q. Did the deputy surveyor make that certificate

himself? A. Yes, sir.

Q. You know that to be his certificate, do you, and

his- signature? A. Yes, sir.

, Q. Now, you may object.

By Judge WINN.—Plaintiffs object to the introduc-

tion of the map and plat especially as to the location of

any other objects upon it except the tide lands, for the

reason that they have not been identified, and even the

certificate of the deputy surveyor don't pretend to locate

anything but the tide lands and the tide-lines; that there

is nothing whatever certified to by the surveyor except

the low-tide line as marked and indicated thereon; and
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as to the location of any other objects, or houses they

are not authenticated as to their location, relative posi-

tion, or anything else.

Q. Now, with reference to that plat, Mr. Heckman,

I'll ask you how much of the tide flats at low water there

is, from the present wharf in use there, around as far as

the beach goes? A. At extreme low water?

Q. Yes.

A. There is between eighteen and nineteen hundred

feet.
;

Q. When I refer to the beach, Mr. Heckman, I refer

to the fishing beach, and not merely the shore line at

low water? A. From the wharf.

Q. Yes. sir.

A. Yes, sir, I mean from—or to where the rock com-

mences.
. (

>

(}. Now, what is the condition of that beach at low

water with reference to fish during the fishing season?

A. During the fishing season fish are plentiful at

Ketchikan there; the fish run all along the beach, the

whole length. I have been down there where I have seen

fish show up so I could make a haul at any point.

Q. At any point on the beach?

A. Yes, sir, and that is every year. With the excep-

tion of last year we have been able to haul at low water!

fish at any place on that beach, and get all the fish we

wanted.

Q. Well, the fish are apt to school at any point on that

beach, then?
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A. Anywhere, yes sir; they played up and down the

beach there at low water, any amount of them.

Q. How far is it from high-water mark at a point

about where the bridge is, to the mouth of Ketchikan

Creek at low water?

A. Between twelve and thirteen hundred feet.

Q. Now, these measurements, Mr. Heckman, are you

testifying from that plat, or from measurement of your

own?

A. Measurements of my own. I took this plat and

measured from that, and found that these measurements

were correct.

Q. You measured the ground, then?

A. Yes, sir.

Q. Mr. Heckman, have you had any experience as a

fisherman? A. Yes, sir, I have had considerable.

Q. Drawing seines, and so forth? A. Yes, sir.

Q. Do you consider that it is—it is hard to ask the

question without getting it to some extent leading, but I

guess Judge Winn will permit it—can you land effective-

ly more than one seine on this beach at the same time,

and get fish? A. At low water?

Q. Yes?

A. Yes, sir, I can land three or four on that beach

without one obstructing the other, at low water.

Q. At the same time? A. Yes, sir.

Q. And all catch fish?

A. Yes, sir, if the fish are plentiful in the season. Of
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course there is no doubt but one seine would possibly get

more than another.

Q. If two gangs of fishermen were working there at

the same time with seines, would one interfere with the

other necessarily?

A. Not necessarily, no; not at extreme low water,

unless they wanted to make some trouble.

Q. That wouldl be, I mean, fishing over those tide

flats?

A. Well, what I am speaking of now is extreme low

water.

Q. Where, fishing in Tongass Narrows?

A. Yes.

Q. Suppose the water was partly in—that is, the tide

had started in, would it be possible then to fish with more

than one net?

A. Yes, sir, it would be possible to fish with two or

three nets without molesting one another.

Q. Without necessarily interfering?

A. Yes, sir.

Q. How much beach does it take to land a seine on,

say a seine of two hundred and forty fathoms?

A. It will take all the way from a hundred, or from

twenty-five to a hundred feet. I have landed them in

twenty feet of beach room.

Q. Explain, Mr. Heckman, how it is a seine is spread

and drawn?

A. Well, you will start in at a point, and run off into

the Narrows out into the water and make a big circle,
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and you bring your seine around so as to land your boat.

When I say you can land within twenty feet, I am speak-

ing of landing the boat within twent feet of where you

started ; that is, you start out at a given point, make your

circle, and land your boat with the other, and within

twenty feet of the starting point. Of course it is custom-

ary to use more than twenty feet—from twenty to a hun-

dred, and sometimes a man would use a hundred and fifty.

Q. What would be the average length you would use

or need to land on in using a two hundred-foot seine;

what would be the average beach] required to land an av-

erage haul?

A. From fifty to a hundred feet—possibly that would

be the average.

Q. How long is the longest seine you had in your use?

A. I had a seine of about two hundred and forty fath-

oms. It wasn't as long as that; I had a seine a hundred

and forty fathoms, and I cut a piece off of another seine

and attached onto that, which would make the seine about

two hundred and forty fathoms at the most—might possi-

bly have been two hundred and fifty fathoms, but it

wouldn't be over that.

Q. Well, is there necessarily—does a long seine neces-

sarily require more space to land than a short seine?

A. Not beach space, no sir. The difference in a long

seine and a short one on a beach like Ketchikan is that a

long seine runs farther out into the Narrows to get

around the fish than a short one. For instance, you

would go with a short seine and get a school of fish that
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you would see; where if you have a long seine you would

fish further out and cover more ground that way than you

can with a short seine, but you would obstruct no more

of the beach than you would with a short seine.

Q. How about the ease or difficulty so far as using

a small amount of beach is concerned in landing—is it

just as easy or easier?

A. Beaches such as we have at Ketchikan it's just as

easy to use a small beach with a large seine as a large

space, because we haven't got the current there. Of

course there are places where a man needs a long space

because there's a current ; but at Ketchikan it doesn't

do that because we have got no current in here.

Q. Isn't it a fact that at Ketchikan beach it's really

easier and more effective to land even a large seine in a

very small space of beach than to consume a large space?

A. Yes, sir, much easier.

Q. For what reason?

A. Well, when you haul your seine close in beach ; but

if you have your fish scattered over two or three hundred

feel it's very difficult to gather the fish up; where if you

land within a twenty-foot space, it's very easy to take the

fish up and put them in the boats.

Q. You had charge of the fishing operations on that

beach last season, did you not?

A. Yes, sir; it was under my supervision.

Q. That is, for yourself and the defendant corpora-

tion?

A. For the Alaska Packers' Association, yes.
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Q. What was the object, Mr. Heckman, you had in

fishing at that place for the corporation and yourself?

A. My object in fishing at that place was that it was

an excellent stream for fish. Some years that stream is

good for from three hundred to five hundred thousand

fish, and from the time I increased the pack at Loring I

have always depended on that stream for getting a full

pack, and this stream being so close to Loring I always

tow boats from there to Loring—boat-loads of fish. For
instance, if my steamers come sometimes from a distance

of forty miles, and if the catch hasn't been sufficient to

keep the cannery running at Loring I hitch onto the boats

and pull them to Loring. There's where this beach is so

handy. Now, last year, on account of the fish being

scarce at this stream, I had to employ two different

steamers in order to get fish enough to keep the cannery
going at Loring, simply because there was no fish at this

stream.

Q. So I understand that that is the only beach you
have and can effectively fish from for your cannery?

(Objected to as incompetent and immaterial for any
purpose whatever.)

A. Yes, sir, that is the only stream that is of any im-

portance where I can can fish to advantage in open boats.

Q. Now, what was your object last year in going down
there; to catch fish, or what was it?

(Objected to as leading, incompetent and immaterial
as to what his object was.)

A. It was to fish—get all the fish I could.
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Q. Were you there personally, or was the fishing in

charge of your men?

A. I was there at different times. The fishing was in

charge of my brother, T. A. Heckman.

Q. Did you give any instructions to your men to go

there and merely to catch fish, or to molest anybody else?

(Objected to as leading, suggestive, incompetent and

immaterial.)

A. My instructions to them was to go down there and

fish peaceably. I expected there would be opposition,

but I told my brother and the boss fisherman of each gang

not to bother or molest any one, but to take equal rights

with them in fishing on the beach, which, as far as I know,

they did do, and I never saw anything else but fair play

;

one gang waiting for another to lay out, and at times my

gang helped to haul theirs in to get a chance to get theirs

in.

Q. What do you know about your men tormenting

Mr. Martin? A. I know that they never did.

Q. What instructions with reference to that did you

ever give them?

(Objected to as incompetent and immaterial.)

A. I instructed them not to molest the others.

Q. Who were some of your fishermen that season?

A. Well, Ott Miller, he was one of the boss fishermen

;

had charge of the longest seine—the two hundred and fif-

ty fathom seine.

Q. Did you ever have a conversation with Miller, your

boss fisherman, in which you—well, did you ever have a
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conversation with Peterson or Ott Miller, or anyone else,

in which you stated you were sending fishermen down

there to interfere with and torment the fishermen of Mr.

Martin?

A. No, sir, I did not ; nor anyone else.

Q. What was the character of the work done by your

gangs with reference to the other gangs of Strong & Mar-

tin?

(Objected to as incompetent and immaterial, the wit-

ness showing that he wasn't there but a short part of the

time.)

A. Every time I was there they were fishing peaceably

together, and one taking his turn after the other; very

friendly together; they never had a word of trouble, and

I never heard of any disturbance among them whatever

outside of them drinking a good deal of beer together.

Q. Did you ever have any complaint or notification

from the plaintiffs that your fishermen were interfering

with theirs?

A. No, sir, I did not. The only thing I was told, Nels

came down in a laughing manner, and I didn't know

whether he was in fun or in earnest, and he says, "I've

got orders to tell you to leave this beach." I told him I

would certainly leave it when I got good and ready ; that's

all that was said about leaving the beach, and there was

never a word said to me or any of my men about disturb-

ing the fishing.

Q. Did you splice whole seines at any time for the pur-

pose of catching more than the average haul of fish?
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A. No, sir, I cut a piece off of one seine and put onto

the other.

Q. Is that a common thing among fishermen when

seines are worn or torn?

(Objected to as immaterial.)

A. Yes, sir; well, often it's done by fishermen I send out

on anyone else sends out—they would of course use their

own judgment. If the fish are playing too far off shore

for any one to peach them, they splice a piece on to reach

them. That's the idea in putting a splice on a seine.

Q. Were you ever notified or instructed not to fish on

that beach, Mr. Heckman?

(Objected to as leading and suggestive, and calling for

a conclusion of the witness. Question withdrawn.)

Q. What do you know of the occupation of the up-

lands immediately back of the beach by natives, Mr. Heck-

man?

A. I know that all of this land back of the fishing

beach here or practically all of it, was occupied by the In-

dians on both sides of the creek.

Q. How close down to the creek do the Indian occu-

pants come?

A. Some of the houses drop down to about high-water

line, and sonue of them are a few feet further back.

Q. How long have you known they have been occupying

that ground there?

A. Well, I have known the Indians to occupy that

land there for the last twelve or thirteen years.

Q. At these points you indicate on the map?
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A. On some of those places, yes, sir ; of course not near

as many as there is at the present time.

Q. The number that are there at the present time, for

how many years back have that number been occupying

that land?

A. I scarcely know ; of course a few have built in the

last two or three years. I know in 1888 when I first came

to Loring the steamer stopped four or five hours to land

lumber, and at that time there was Indians on this beach

;

some Indian houses there, and smoke coming out—in the

spring of 1888.

Q. Where was those houses at the time?

A. Principally on the Ketchikan side of the creek.

Q. Far, or near?

A. Very near the creek—within probably a hundred

feet of the creek; I couldn't tell at the time, not being

familiar with Ketchikan and the fishing beach.

Q. Do the Indians live in those houses there now,

and occupy the ground? A. Yes, sir.

Q. There is a plat of ground marked on this exhibit

called the "A. P. A. Saltery"? A. Yes, sir.

Q. What do you know of that, Mr. Heckman?

A. I know that I gave a man instructions to come up

and build that platform there for the Alaska Packers' As-

sociation, and told him where to build it, and so forth

;

and before building it he got permission from the Indians

for to build it there, as they claimed the land back of it,

claiming they had cleared it, or felled the trees.
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(Object to what the Indians claimed, and object to the

witness giving all that about the permission of the In-

dians as hearsay, incompetent, and immaterial.)

A. —and he got the permission of the Indians to go

ahead and build 1 on the upland, and also when I came up

that same spring about two months later than that I went

to the Indians and they also told me they were willing

to allow me

—

(Object to any conversation had with the Indians as

to what they claimed and what permission they gave,

and what Heckman did in regard to erecting any plat-

form, as irrelevant and incompetent, and also on the

ground that he has answered far beyond the question.)

A. —well, the Indians claimed' they cleared the up-

land, and they told me they were perfectly willing for me

to go ahead and build a building where that stands, and

they would give their right to it, as they claimed

—

By Judge WINN.—Plaintiffs move to strike out all the

conversation about the Indians and what they said they

would do, as incompetent and immaterial.

Q. Now, Mr. Heckman, what do you know of the posi-

tion of the A. P. A. saltery as to the upland there?

A. It abuts on the upland ; a very small portion on the

back and adjoins on the upland.

Q. You mean it is on the upland, a small portion?

A. Yes, si)', that is is on the upland.

Q. Back of that A. V. A. Saltery, or anywhere along

on that side, were there any other occupants or owners

of upland or in possession, except the Indians?
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(Objected to on the ground that it calls for a conclu-

sion of the witness.)

A. None that I ever knew of, or heard of.

Q. Were there any there other than the Indians, occu-

pying the land there, except the Indians?

A. Not that I know of.

(The same objection.)

Q. Well, what was the nature of that upland with ref-

erence to improvements of any one else except Indians

when you went there for the purpose of putting up that

building?

A. I never knew of any improvements being made

there outside of the Indians

—

Q. —or since that? A. Or since.

Q. What was the purpose of the platform you speak

of?

(Objected to as leading, suggestive, and immaterial, so

far as this action is concerned—the platform is in litiga-

tion in another suit, but not this.)

A. I built that for the saltery. There's many a time

in Ketchikan when the fish are so plentiful you can't use

them all at the cannery, with what we get at other points,

and to save throwing them away I wanted a saltery down

there to save what we caught, over and above what we

put up.

Q. Was it the purpose of the saltery to take care of

the fish—where you expected to catch the fish you would

land them and take care of them by means of the saltery?

(Objected to as leading, incompetent and immaterial.)
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A. Right there at Ketchikan; I expected when I built

that saltcry I would have an unusual run of fish at Ketch-

ikan, and believing there would be times that the boats

would be overloaded, and we would have more fish than

we could handle, I would salt them and save them from

being thrown away.

Q. Who all has been fishing on that beach the last two

or three seasons?

(Objected to; witness has not qualified himself to an-

swer. He wasn't there.)

A. Well, Clark & Martin has been fishing on the beach.

Q. Anybody else?

A. Only the Indians fishing with spears; of course

they have done that since I remember the beach.

Q. Have you seen Indians there fishing?

A. Yes, sir, I have seen them at various times.

0- What quantities approximately would they have?

A. I have seen the Indians have possibly a couple of

hundred fish which usually they speared with their

spears.

Q. Whereabouts with reference to this beach was

that?

A. That was along in here as a usual thing—indicating

on the Ketchikan side of the creek, just below the bridge;

and also on the opposite side I have seen ihem fishing, but

not so many.

Q. You stated, .Mr. Heckman, I believe, that you were

present last season at some of the times when the men

were fishing, hauling seines, did you not?
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A. Yes, sir.

Q. Now, as far as your observation goes, was there

any more interference on the part of one gang of men

than there was on the other?

A. No, sir, not a bit. Each gang aimed of course to

get out early in the morning and get the first haul. As

a usual thing the first haul would be a little the best, but

they both tried to do the best they could.

Q. As a matter of fact, while one gang was hauling a

seine, of course another couldn't haul another at that

spot?

A. Not right there; but, for instance, if I were drag-

ing a seine at high tide, I couldn't haul the seine on this

side of the beach without waiting for the other, or without

bothering each other—without any interference.

Q. "On this side," you mean on the Ketchikan1 side?

A. Yes, sir.

Q. Where was the cannery of Clark & Martin—or, at

least, the Sutter cannery?

A. It's about a thousand feet from the lower line of

the Clark and Martin claim, or what they claim to be

their line.

Q. Is it within the Clark and Martin claim?

A. No, sir, it's about a thousand feet below.

By Judge WINN.—We will concede that—we suggest

that to save the record.

Q. What do you know, Mr. Heckman, as to the need of

clearing that Ketchikan beach just before the fishing sea-

son?
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A. I know it's like all beaches of the same kind ; dur-

ing the winter time probably pieces of sticks and things

like that come down, and the Indians bring rocks to

anchor their canoes to and they leave the rocks on the

beach, and I should judge from the looks of Ketchikan

beach this year it would take a couple of men probably

a day or a day and a half toi clear it up.

Q. That's common to all beaches?

A. Yes, to all beaches.

Q. Mr. Heekman, what is the custom among fishermen

and canners as to fish when they get them in such quan-

tities they can't use them—what is the customary way of

disposing of them?

(Objected to as incompetent and immaterial—doesn't

prove any issue in this case at all.)

A. We always try in the canneries to limit the fish-

ermen to catching just enough fish to keep the canneries

running; but oftentimes something happens, the machin-

ery breaks down. For instance, the capacity of the can-

nery at Loring is eighteen hundred cases a day, and if

the machinery breaks down or anything else happens that

way, I have got to throw the fish away. Under those con-

ditions we often throw the fish away.

Q. Can it be helped in any way?

A. No, sir, there's no way of helping it ; all canneries

do the, same thing, that I know anything about.

Q. Did you ever have any conversation with Mr. Mar-

tin about giving him fish?
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A. Yes, sir; I came down to Ketchikan one day, and

that day the steamer took up a load of fish—well, I for-

get whether it was stormy weather that day and we

couldn't get out, or whether the cannery broke down;

anyhow, before I could use the fish I had eight or ten thou-

sand I had to throw away, and when I came to Ketchikan,

I saw Martin on the beach and in a laughing manner he

says, "Fishing is pretty slack." "Why," I says, "why

didn't you let me know; I had eight or ten thousand to

throw away." Of course he was welcome to those.

By Judge WINN.—The spoiled ones—thanks for small

favors, Mr. Heckman.

Q. What do you know of any improvements that have

been made by the plaintiffs along the beach between

—

well, say between the Mission School on the plat, and the

lower line of Clark and Martin's claim along high water

mark?

A. I never heard of any improvements, nor seen any

improvements that I knew was made by them.

Q. What do you know of any improvements made by

plaintiffs—confining it a little more closely now—between

the stream branching from Ketchikan Creek near Ket-

chikan, and say a point there two hundred feet beyond

Ketchikan Creek?

A. All the improvements I ever saw going on there

was being done by the Indians ; I never knew of any other

improvements being made there except those made by the

Indians.
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Q. I believe you stated, Mr. Heckman, that you had

measured the ground on this beach actually—did you not?

A. Yes, sir.

Q. Now, what can you say as to the actual position

as indicated on that map, of the objects on the map?

A. Well, as to their correctness?

Q. Yes? A. I know they are correct.

Q. Is the certificate of the United States deputy sur-

veyor to that effect—that the red crosses there indicate

Indian houses, correct, from your actual observation?

(Objected to as leading, and suggestive, the witness

can't surely testify what was in the surveyor's mind. And

again, there isn't anything in this certificate on the paper

certifying anything about Indian houses.)

A. As far as I could find out from this map, all the

houses marked Indian houses, are Indian houses. I took

the map and went around there to see.

Q. How are the Indian houses marked on this map?

A. With a red cross.

Q. Did you ever, Mr. Heckman, have your men land

their nets on that land there actually occupied by these

plaintiffs?

(Objected to as leading, calling for the conclusion of the

witness; and the witness hasn't shown himself compe-

tent.)

A. No, sir, I did not.
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Cross-Examination.

(By Judge WINN.)

Q. Mr. Heckman, you knew the plaintiffs in this case

and their grantors have been fishing on these grounds for

the last fifteen years, or so, don't you?

A. No, sir, I do not.

Q. How many years do you know they have been fish-

ing there?

A. I'm satisfied they have been fishing there since

1892.

Q. Sinee 1892? A. Yes, sir.

Q. Then your testimony as to the catch of fish and the

run of fish along this shore and beach line around Ket-

chikan Creek would be limited back to the year 1892,

would it?

A. Well, I know they were fishing down there, in

1892-93-94, and along there; but I don't know about the

quantities of fish they were catching up till about five

years ago.

Q. Don't you know your cannery bought fish prior to

1892 from this point?

A. No, sir, they never bought a fish prior to 1892.

Q. How much were you on the fishing grounds dur-

ing the years 1892-93-94 and along there?

A. I probably made a trip or two on the steamer

—

didn't know very much about it.

Q. How much were you there during 1895-96 and '97?

A. Well, I would have to commence to think back now;

18S7—from 1887 I have been very familiar

—
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Q. You mean 1897, don't you?

A. No; from 1897 on I have been very familiar with

the beach at Ketchikan and the quantities of fish taken

out of there.

Q. Then up to 1897, you weren't very familiar with

the beach? A. No, sir.

Q. What has caused you to be1 familiar with the beach

at Ketchikan from 1897 up to July, 1900?

A. Because I was getting fish from there, and had a

steamier running down there pretty nearly every day, and

I have made frequent trips on the steamer to that beach.

Q. Then from 1897 you have been quite familiar with

the beach, but from some time in 1893 or 1892 you have

known that these plaintiffs or their grantors have been

fishing on these grounds—is that it?

A. Yes, I know they have fished there.

Q. The first time your company cast a seine, or net, or

fishing instrument in these waters was some time in July,

1900, wasn't it? A. Yes, sir.

Q. Now, then, your familiarity, even from 1897 on,

would simply consist of trips you made on the steamer

when the fish were taken on board the steamer?

A. No, I have been over there and seen them haul,

and stopped a day possibly, and seen them fishing.

Q. About how often do you think from 1897 to July,

1900, would you go and spend a day watching the men

fish?

A. I don't know; I would go down when I felt like it.

Q. During the fishing season ten or fifteen times, I

suppose?

A. No, I wouldn't—I don't suppose during the fish-

ing season I would spend over four or five days down there

during a fishing season—that is, going down, and getting

off and staying a day.
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Q. Would you send your steamer over there to stay

and watch the fishermen fish, or would you send the steam-

er to get the fish they caught?

A. To get the fish that were caught, and if they didn't

have enough to help catch them.

Q. But as a general rule you1 would be there after the

fish were caught, wouldn't you? A. As a rule, yes.

Q. Do you make it a practice to see that your steamer

gets there ahead of time, or is it your object to get there

after the fish are caught?

A. My object is to make the trip below so when she

comes back if they haven't any fish and they have got to

get a load they can wait.

Q. How many steamers have you?

A. We have two.

Q. You run in connection with the Loring cannery?

A. Yes, sir, in connection with the Loring cannery.

(These questions are objected to on the ground that

they are not proper cross-examination.)

By the REFEREE.—Which questions, Mr. Foote?

By Mr. FOOTE.—The last three questions.

By Judge WINN.—What other fishing grounds are

your men fishing on, or did they in 1900, and in 1898,

1899?

(Objected to as not proper cross-examination.)

A. I guess they fished on probably fifteen or twenty

different streams.

Q. How many were you fishing in in 1900?

A. I should judge about the same.

Q. And in 1899, about the same?

A. Yes, about the same.

Q. Where did you get the fish you put up in 1S99?

A. Well, from these about fifteen streams of which I



184 John R. Heckman et al.

(Testimony of J. R. Heckman.)

speak, arid would usually get—years I bought fish from

Ketchikan got all the way from two hundred and fifty to

three hundred thousand from Ketchikan.

Q. And as soon as they built their cannery at Ketchi-

kan, Mr. Heckman, why you sent your ships rigged out

with all this paraphernalia to commence fishing the

grounds and to catching as many fish as you could from

these grounds, did you?

(Objected to as improper cross-examination.)

A. Yes, sir, I did, for the simple reason that I didn't

want

—

Q. Just answer my question, and then give your rea-

son afterwards, Mr. Heckman ; and you said you expected

opposition to your fishermen 'when you sent them there?

A. I knew the other parties were going to fish those

streams the same as other people in southeastern Alaska.

Q. But they didn't have Clark and Martin to fish those

streams, did they?

A. Some of them; at Sutter; on what is known as the

herring chuck twelve or fifteen miles below Ketichkan,

and also at Hasla Harbor.

Q. For the same reason you thought you would move

up to Ketchikan and buck them there, didn't you?

A. No, sir.

Q. Isn't it a matter of fact that fish were caught at

these other points where you say you were bucking

—

that some of those identical fish were sold by Clark and

Martin to you and the people there were fishing for them?

A. Never in Hasla Harbor; I never knew anyone to

fish in Hasla Harbor before the Alalsk "ackers' Asso-

ciation and myself.

Q. 1 meant prior to 1900?

A. I never got any fish from Hasla Harbor from them

in 1 900 or any other years.
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Q. Oh, this 'was herring ground, was it? ,

A. What is known as the herring chuck.

Q. What were you\ fishing there for?

A. For salmon—hut that's the herring chuck there.

Q. Didn't you buy salmon from Clark and Martin at

that place?

A. Yes, sir, from the herring chuck, and fislhed it my-

self at the isame time I was buying fish from them.

Q. Now, you stated in your testimony, Mr. Heckman,
that fish were plentiful at Ketchikan Creek every year

until last year. Then you would limit that statement

now to back to 1892 and 1893?

A. I think J said plentiful every year I knew any-

thing about.

Q. And your familiarity would date from 1897 par-

ticularly, would it?

A. Principally from 1897 and on.

Q. How was it when you went over there with the

amount of nets and seines you had you didn't expect to

molest Clark and Martin any in fishing?

A. I expected to take my chances with them the same

as other people take chances with me every stream I

fish in southeastern Alaska I

Q. Where did you land in 1900 on this beach here?

A. We landed our nets on this beach up along here

probably; landed on both sides of the stream;! in other

words, we landed on most every part of the seining beach

there is on the ground—at different times, you know.

Q. Where were you landing your nets when you

were down looking on in 1900?

A. Well, the first set I ever know of being made
when I was down there, as far as I remember, was out

at extreme low water out at the mouth o* the creek, on

the lower side.
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Q. Near the month of the creek opposite—or on the

side opposite from the town? A. Yes, sir.

Q. Wasn't that the principal place of landing, Mr.

Heckman?
(

A. No, sir, there was landing for three seines ail one

time at extreme low water at Ketchikan.

Q. Where were they landing the nets—you say you

watched Martin's and your men taking a turn about

—

where were they landing then? A. At all places.

Q. Then evidently they wer( all fishing at the same

point at the same time?

A. Wherever they could gel the fish they did the

very best they could.

Q. How was that, if there wis fish along the beach

!for seventeen hundred feet, that all these men all hap-

pened to be fishing in the same s|tot at the same time?

A. Well, for instance, at hig'Vwater the fish aren't

along that beach; at high-water you've got to come up

here and fish on each side of the c 'eek.

Q. Did you ever see two nets >r seines landed there

at high water? A. Yes, sit. on both slides of the

creek.

Q. Did you use any purse net*> out here fishing this

water?

A. I think I had one purse in there for probably four

or five days.

Q. What kind of water did yov use that in?

A. You can use them! in water anywhere from sir. to

a thousand feet deep if you want t>.

Q. They are used for deep water, aren't they?

A. Yes, usually used for deep 'water.

Q. At how many of your other fishing stations do

you use seines two hundred and f< rty fathoms long to

fish with?
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A. We have a stream at what is called Bokata Quadra

;

that's about forty miles from Ketchikan where the Sut-

ter parties and myself fish; their seines run from 220 to

240 fathoms long.

Q. This isn't a purse seine you use at Ketchikan?

A. It's a drag seine.

Q. Any other place you use 240 foot drag seines.

A. Yes, sir, I use one 250 fathoms long at Loring.

Q. You fish there exclusively yourself, 'don't you?

A. Well, last year I did; no other years there that I

didn't have opposition.

Q. Hasn't been any in the last year, has there?

A. No, sir

—

Q. More for the last three years, I suppose?

A. Well, there was a party last year for a day or

two, and they left on account of the quantity of fis'h

—

couldn't get enough to pay them.

Q. Do you laud the fish on the beach at Loring—and

these other people, were they landing on the beach oppo-

site you?

A. Yes, sir, they went right on my ibeach land then

—

that is, not my beach, but

—

Q. But they didn't stay there very long?

A. They stayed there until they got ready to go

away.

Q. That was pretty soon, was it?

A. Whenever they found no fish there they left.

Q. Did you order them away? A. No, sir.

Q. Did your men?

A. T heard they had a few words when their seines

got together.

Q. They were working up there, and your men or-

dered them off the ground?

A. No, I wouldn't swrear they did.
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Q. You wouldn't swear they didn't?

A. I don't know whether they did or not; I didn't

ask them any foolish questions.

By Judge FOOTE.—Defendants move all the testi-

'mony as to that be stricken out as improper cross-exam-

ination.

Q. You testified that taking a net two hundred and

forty fathoms long with a rope attached to each end,

when it swings out in the water and is again dragged in

at the ends, ordinarily it don't take more room for the

necessary handling of the net than it would with a hun-

dred and forty or any less 1 fathoms?

A. I said it won't take any more room to land than

a short one. Some people believe in fishing with lines.

I don't believe in that.

Q. Did your fishermen ever land any of their nets

down there by using ropes on the seines?

A. They do use ropes, yes, sir.

Q. You don't believe in it theoretically, but they do

use them, is that it? A. Yes, sir.

Q. Do you know hoftv they used those two hundred

and forty fathom seines at all times at Ketchikan?

A. Only when I saw them.

Q. Yon don't know whether they used ropes with

them or not?

A. I don't know only when I seen them.

Q. Your fishermen also have some men standing on

the shore holding on to the end of the seine—or do they

send out boats?

A. No, sir, they stand on the beach as anyone else

does.

Q. Then standing on thei beach with a seine two hun-

dred and forty fathoms, you necessarily take it around

in a curve—or do vou take it as straight as vou can?
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A. You run out, and make the curve after you get to

the beach.

Q. Big one— <Jo you make a big curve?

A. Not necessarily wider than necessary.

Q. Then you make kind of a pocket of it?

A. You go out to get your school of fish. If they are

scared you pull out there and take a long seine and

run out in the narrows, aDd after you get around the

school you come in pretty close to the place you started.

Q. Now, take this ruler here as representing your

seine; have you got some men here on shore pulling) the

rope? A. Yes, sir.

Q. Do you pretend to say that a seine two hundred

and forty fathoms around, with men standing on the

shore and handling both ends of it on land—or any way
one end on land and the men handling it with ropes,

don't you say that 'when the seine gets out in the water

those men necessarily standing on the shore, that it

would require more beach room out here for those men
to exercise their influence and control over the seine

seine than it would a short one?

A. I say, no, sir; I will have to illustrate that on this

paper; 1 say it takes no more room to land the seine on

the beach.

Q. Well, I was talking about the landing, about the

men standing oni the shore handling one end of the seine

with the ropes, beginning to pull it in, after you have

got fish in it, pulling and drawing in Vhe fish; do you

mean that a long seine out in the water, whether it de-

scribes a semi-circle or pocket, that it wouldn't neces-

sarily require more shore line to handle that at all stages

of the tide, than a short one?

A. I say it would take no more room to land on the

beach.

Q. Do you say it won't take more room from the time
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of starting out with the net from the shore until it's

landed, or at any time during that interim, to handle a

long net than it will a short one?

A. It'll take no more room to land that net on the

beach, or the haul on the beach. If I understand the

question right, that's all the answer I can give to it.

Q. Now, do you state, Mr. Heckman. that you didn't

have any conversation with Mr. Nels Peterson here, in

which you stated that you expected to have some fun

with Mike Martin over at the fishing grounds at Ketchi-

kan—or words of that purport?

A. No, sir, not to my recollection.

Q. You don't remember testifying in this case before

at the preliminary hearing for an injunction?

A. I certainly do, yes, sir.

Q. You don't remember when I asked you the ques-

tion whether you made that remark that you answered

something to this effect, "that you probably did make
that answer."

A. I don't remember that I ever did.

Q. Y"ou won't say that you didn't?

A. I won't say that I didn't answer that at the other

trial; but I know what I'm telling you now is the fact,

and was in the other case.

Q. I'm asking yon if you didn't make! an answer, sir,

to that effect in the other case?

A. I don't remember anything about it.

Q. How many times were you over to these grounds

in 18SS, Mr. Heckman?

A. Oh, I was over there at various times, pretty often.

Q. Who was fishing those grounds in 1888?

A. I didn't mean to answer the question that way; I

understood you to say 1898,

Q. You said something about being over there in

18S8?
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A. I say when I came up on the steamboat from San

Francisco, the steamer stopped there four or five hours

discharging lumber for to build this cannery in 1888.

Q. That is the only trip you made there in 1888?

A. No, I think I made some trips on the "Lone Fish-

erman"; I used to go around when I got a chance.

Q. You knew Mike Martin in 1888, didn't you—you

and he worked in the same cannery at Loring?

A. Yes, sir; yes.

Q. Were you engaged in the superintendency of the

cannery at the time?

A. No, sir, I was working inside the cannery—ma-

chine foreman, and so forth.

Q. Your work at the time didn't necessitate travel-

ing about as much as recently, did it?

A. No, sir; oh, no.

Q. Now, this platform you speak about being built

there; that is a matter in litigation between you and

Martin and Strong in another suit, isn't it?

A. Yes, sir.

Q. That's one of the suits that follows this?

A. Yes, sir.

Q. When was it, and what years was it you noticed

the Tndiaus out fishing on these grounds, Mr. Heckman?

A. Well, mostly the last couple of years.

Q. What kind of salmon were they catching?

A. These hump-back salmon.,

Q. Fishing along there generally in the mouth of

Ketchikan Creek, were they?

A. Sometimes up the creek and sometimes down, on

the 'beach; they fished all the places they could get them

the handiest, I guess.

Q. Now, you spoke something about so far as you

observed the clearing of that beach wouldn't require
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inueh! labor this year; the river hasn't reached the stage

of high water that usually comes down the different

yeais, has it?

A. When I said this year, I meant 1900.

Q. Well, I thought probably you meant that. What
other canneries are there in the neighborhood of Loring?

A. There's one at
1 Yess Bay.

Q. That's not run by your company, is it?

A. No, sir ; there is no other cannery

—

(Objected to as not proper cross-examination.)

Q. There's no other cannery in that neighborhood

there than Yess Bay; the Sutter cannery and our can-

nery, within anything like a short, distance?

A. Well Bokatra Quadra and Duncan's; we all fish

out of the same streams.

Q. You say all of those canneries follow the custom

of catching too many fish and throwing them away and

wasting them?

A. In tbe heavy fishing season, yes, sir—the same

way.

Q. About how many at Yess Bay—do you know?

A. Well, I don't know) personally

—

Q. How many fish they threw away?

A. Oh, no; Yess Bay brought a load over and tried

to get me to take them once, and I was overloaded, and

they had to throw them away.

Q. How many other canneries have you seen throw

away fish?

A. I haven't seen any others, personally, throw them

away, though I have seen others at Cook's Inlet.

Q. How long ago was that?

A. Fourteen years1 ago.

Q. Oh, I mean within the range of time somewhere

Rin<*e.
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A. Well, there were very few canneries up there at

the time.

Q. There have been a whole lot of canneries built

since that all over Alaska? A. Yes, sir.

Q. And a greater demand for fish? A. Yes, sir.

Q. Now, you don't know of these canneries, Sutter

or Martin were connected with, to throw away any fish,

do you, Mr. Fleckman? A. No, sir.

Juneau, Alaska, 2 P. M., same day.

Gross-Examination Continued.

By Judge WINN.—In any one particular year, Mr.

Heckman, from, say 1888, when you first came to Ketchi-

kan, up to 1900, could you tell me how many Indians

were living on any of this land in controversy—in houses,

I mean, exclusive of those who might have been camping

on the beach, or something) of that kind?

A. No, sir, I don't know.

Q. Do you know how many Indians now are living

on this land, and particularly

—

A. Quite a few Indians living there—I have no idea of

the number.

Q. Do you know how many are living down there in

the vicinity of Ketchikan1 Creek?

A. No, I don't know the number; I know there's, I

should judge, there would be—you mean the inhabitants,

Clutchmen and all?

Q. No, I mean heads of families.

A. I should judge there would be twenty-five or

thirty.

Q. Are there that many Indian houses there occupied

by Indians?

A. I think there must be very near that.

Q. As to how they are there, and under iwhat condi-
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tions, whether by the consent of the plaintiffs or( not, do

you know of your own knowledge?

A. Only what they have told me, sir.

Q. What the Indians have told you?!

A. What the Indians have told me.

Redirect Examination.

By Judge FOOTE.—Mr. Heckman, with reference to

hauling a seine—to haul—spreading and hauling a seine,

please go into the explanation of how that's done very

briefly again.

(Objected to as a repetition of matter brought out on

direct examination.)

Q. Just in a few words, tell how a seine is hauled.

A. Well, in the first instance a man stands on the

beach, with either the line of the seine or the end of the

seine, and he starts and runs out from that point, and if

he sees a school of fish out there he! runs out find takes

a sweep around the school, and then runs back in toward

the shore with the other end and lands it—or, if the net

won't reach shore, he cuts in with a rope close to the

place where he started, and then) hauls both ends in on

the beach.

Q. As they haul in, 'would they naturally work the

ends together?

A. Always work the ends together as they haul in.

Q. Then, there would not be, necessarily, or how
many feet—well, you have testified about that. Do I

understand that the rope of the seine in deep water is

necessarily Avider than the part of the beach that you use

when hauling the seine on?

A. Yes, sometimes ten times as wide; for when you

get out into deep water, you make the circle according

to the amount of space you want to take in; but that

has nothing to do with where you land on the beach.
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Q. Is it easier or harder to gather your fish in a nar-

row space than in a wide space?

A. Well, its harder to gather them in a wide space.

I never seen anyone in my life gather fish in a wide space.

Anyone who understands fishing in the least will always

gather his ends in as close together as he can, so the* fish

are all together—compact; so he can land his fish when
they bring the boat alongside.

Q. Do you know where the Sutter cannery aimed to

get its fish from, chiefly?

(Objected to as not proper redirect examination.)

A. This year they got the principal part of their fish

from a stream called the Bokatra Quadra—'Stream about

forty miles from Ketchikan.

Q. I believe you testified on direct examination that

there were not enough fish last year at Ketchikan Beach

to supply any cannery?

A. No, there wasn't a quarter enough.

By Judge WINN.—That's conceded by all of my( wit-

nesses.
,

THOMAS A. HECKMAN, a witness duly called for

and on^ behalf of the defendants, being first duly sworn,

on his oath testified as follows:
,

Direct Examination.

By Mr. LYONS.—Where do you reside, Mr. Heckman?
A. At Loring.

Q. Have you been working at the cannery business

there at Loring? A. Yes, sir.

Q. Have you ever had any experience yourself fish-

ing in and about Ketchikan?

A. Last summer, the summer of 1900, I was there.

Q. You are familiar with the coast line in and about

Ketchikan? A. Yes, sir.
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Q. And also the fishing beach? A. Yes, sir.

Q. I will now call your attention to Defendants' Ex-

hibit "A" and ask you to examine the same, anld state

whether or not that shows the contour of the coast in

and about Ketchikan?

A. This is supposed to be low 1 tide, this line, is it?

Q. Yes, it shows there.
|

A. I think that's about right; about theiway it looked

to me when I was there. -'

Q. Do you know—without referring to this exhibit,

about how many—about what length of beach there was

there, that can be used for fishing purposes? I

A. Well, what stage of the tide do you refer to?

Q. Well, at about—^any1

stage of the tide?

A. Well, at low tide there was<, well, I don;t know

exact, I never measured, but about fifteen hundred or

two thousand feet—that is, at high tide, and extreme

low tide there was very little fishing beach there; it's

about the same all over, though, as far as that's con-

cerned, as to the stage of the tide, only it's harder to haul

at high tide.

Q. At what stage of the tide is fishing done?

A. Well, from half tide to low tide is the best fishing.

Q. And during that time, about what is the length

of the beach that can be used for fishing purposes?

A. About fifteen hundred feet.

Q. You say you have been working with the fisher-

men—for how many yearsi about Ketchikan?
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A. Well, I was only at Ketchikan last summer, the

summer of 1900.

Q. You were then working for the Alaska Packers'

Association? A. Yes, sir.

Q. Who else were fishing there beside the Alaska

Packers' Association?

A. There was Clark and Martin—or Clark; I don't

know who the other parties were—the cannery Tight be-

low Ketchikan—had a seine working at the same time.

Q. The same Clark who is one of the plaintiffs in this

case? A. Yes.

Q. Anyone else there last year that you know of, be-

side those you have mentioned?

A. Well, there was some Indians fishing there with

spears, and some people over from town would come

over and fish in the creek and along the banks of the

creek.

Q. Did you observe on several occasions Indians fish-

ing there? A. Yes, I have.

Q. Do you know about what quantity of fish they are

accustomed to catching daily?

A. Well, I couldn't say; must be over a hundred, or

a couple of hundred fish some days.

Q. Who wasi the foreman of the Alaska Packers? As-

sociation in charge of the fishing gang at that point?

A. I was.

Q. How long during the summer months did your

people fish there? A. I think about six weeks.

Q. Was there any collisions at any time between the
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Alaska Packers' Association gangs Ashing there and the

plaintiffs in this case? A. None whatever.

Q. No attempt on the part of either plaintiffs or de-

fendants to interfere with the others fishing there?

A. No, there was none.

Q. When was the first time that any complaint was

lodged with yon byi the plaintiffs, objecting to your fish-

ing on that beach? >

A. Well, there was no complaint made to me at all

about it.

Q. Wasn't any? A. Not| any.

Q. Are yon familiar with the upland abutting on

this fishing beach? A. Yes.

Q. Familiar with the improvements along that up-

land, are you?

A. Yes, back of the fishing grounds, I am.

Q. Do you know the location, on the ground, of the

A. P. A. Saltery indicatedj on this map, Defendants' Ex

hibit "A"? A. Yes, I knojw that.

Q. Do you know anything with reference to auy im-

provements immediately back—on the upland—of that

saltery?

A. No, I don't think there's anything back there—

I

never saw anything.

Q. Are there any habitations back there at all, occu-

pied by Indians or others?

A. You mean right back of this

—

Q. Yes, right back, or in that vicinity.
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A. Well, there is in the vicinity, but not right back

of it.

Q. No habitations at all back of it? A. No.

Q. No improvements ofl any kind? A. No.

Q. How near is the nearest improvements of any kind

to the saltery?

A. In which direction from the saltery?

Q. In a southerly direction, I guess, down the Nar-

rows.

A. Well. I guess it's probably about fifty feet?

Q. Who is it occupied by?

A. It's occupied by the Indians.

Q. I will now call your attention to this rectangular

plat on this Exhibit "A," marked with red crosses, and

I will ask you whether those represent buildings of any

kind or character?

A. Yes, those are buildings standing along about,

where those are.

Q. That's south, on the opposite side of the creek, is

it not? A. Yes, sir, on the opposite side.

Q. By whom are those buildings occupied?

A. By the Indians.

Q. Exclusively so? A. Exclusively so, yes.

Q. When did you first go to Ketchikan, Mr. Heck-

man?

A. I think it was in 1890—in 1890, at least, I stopped

there an hour or so.

Q. How long did von remain there?
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A. I wasn't ashore at all; there wasn't no wharf

there; they just anchored out in the stream.

Q. Did you observe at the time this coast line?

A. No; I couldn't remember it if I did—don't remem

ber it.

Q. You say that last summer wasi the first season yov

did any fishing down there?

A. First summer, yes, sir.

Q. And you were the foreman for the Alaska Pack-

ers' Association? A. Yes, sir.

Q. How many gangs of men did you have fishing

down there? A. We had three.

Q. And you were foreman of all the gangsi?

A. All of the gangs that were there.

Q. How many men did you have in each gang?

A. We started in with seven men in each gang.

Q. How many seines did you have to each gang?

A. Each gang had a seine apiece.

Q. How long was the longest seine you used?

A. We used one about two hundred and fifty fathoms

long; that was the longest; and we only us<?d that a few

days—perhaps a week.

Q. How much beach space is necessary for the suc-

cessful catching and landing of fish with a seine two

hundred and fifty fathoms long, Mr. Heckman?

A. Well, fifty to a hundred feet—or even less. Fifty

is considered about sufficient! room.

Q. Will you describe, Mr. Heckman, how you use that

seine in catching fish—in what way?
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A. Well, we start outi from the beach, a point on the

beach, and run out to where your fish are; if you are put-

ting your seine out you will shortly see the fish, and you

go out after them, and after you get around the fish you

want to close your net in as soon as possible and get

the two ends together on the beach and then haul it in.

Q. Does it necessarily require any more beach to land

the fish with a seine two hundred and fifty fathoms long

than would be required to) land with a seine a hundred

and fifty fathoms long? A. No, not any more.

Q. When you were using this long seine that you

speak of, Mr. Heckman, how many gangs of men did you

have working then?

A. We only had two gangs working then; those on

the long seine doubled up.

Q. You were omly using the two seines at that time?

A. Only using two seines.

Q. Were there anybody occupying the uplands im-

mediately abutting the tide lands on the Ketchikan side

of the creek last year?

A. Yes, they was occupied along there by the Indians.

Q. Indians occuping it? A. Yes.

Q. Do you know who built that bridge across Ketchi-

kan Creek? A. No, I do not.

CrossrExamination.

By Judge WINN.—Are you a brother of J. R. Deck-

man, Mr. Heckman? A. I am.

Q. And you're both in the employ of the Alaska Pack-

ers' Association, and were last summer?
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A. Yes, sir.

Q. This saltery that Mr. Lyons referred to is the foun-

dation of a saltery—hasn't got beyond that?

A. No; just a foundation.

Q. That's the same saltery in which an injunction

was sued out in the United States District Court, an**

further building of it was enjoined?

A. I believe that's the case.

Q. And the further trial is now pending on this hear

ing. Now, have you gone along the ishore lately, Mr.

Heckman, where those buildings are marked with red

crosses, to determine just how many Indians live there

now?

A. I haven't been along since last fall—in August.

Q. Do you know hoHv many Indiana were living there

last fall, that is heads of families—not counting women,

children, and so forth? ",

A. I don't know, I should judge about twenty-five or

thirty—probably forty, along there somewhere.

Q. Would you be certain as to the number?

A. No, I wouldn't.

Q. How late last fall were you down there along the

beach line off of the steamer and on the shore?

A. I was down there, I think, it was along the middle

of September, but I'm not sure the date—some time I

was there in September.

Q. Now as I understand you, Mr. Heckman, you say

whenever a school of fish comes along it is the object for

a fisherman to start out and surround them with the
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seine and make the haul
;
you don't pretend to say about

what if there were six or seven seines running on this

beach but what some one of these seines would interfere

with the others in this—that you couldn't all go after

the same school of fish?

A. No, certainly; one of them would have to get them.

Q. What part of last summer did you put in there at

Ketchikan?

A. I put in the fishing season, along the middle of

July until the first of September, I think it was.

Q. After this temporary restraining order was grant-

ed—I believe there is a restraining order granted—where

did you fish then?

A. I don't know ; when was the temporary restraining

order granted?-

Q. Well, after the trial that was up here—you. remem-

ber the trial, don't you? A. I remember the trial.

Q. I guess the fishing season was over then?

A. We had finished then ; we quit fishing three or four

days before that.

Q. As to how or under what circumstances any of these

Indians or all of them are residing on any of this tract

of land claimed by Martin you don't know do you, Mr.

Heckman, of your own knowledge?

A. Not to my own knowledge; only from hearsay, that

the Indians would say, and otber people.

Q. Then you know there is a contradiction about that

—some claim one way and some claim that Martin and

Strong gave their consent for them to go there?
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A. I never heard anything like that down there; I al-

ways supposed the Indians owned it—it's a foregone fact.

I never heard anything like that !till I came here to the

trial.

Q. You gained that information from the Indians,

didn't, you?

A. I can't say I gained it from the Indians.

Q. Did you gain it from Clark and Martin, the plain-

tiffs? In fact didn't you guess about it?

A. I can't say whether I guessed at it or not.

Q. You heard what Grant said about meetings; do

you know anything about those meetings?

A. Never heard of them—no.

Q. Your company, and your people never done any-

thing in regard to clearing off that beach or building

that bridge across the creek there, or making any trails

around there, did you, Mr. Heckman?

A. No, not on the fishing grounds there. The trails

have all been made there for years, I guess.

;Q. You say it takes from fifty to a hundred feet of

land to land one seine. Now is that beach fifteen hun-

dred or two thousand feet long' according to your theory

there could be anywhere from fifteen to thirty or forty

seines out in this water, and landed at one time—is that

it?

A. They could be landed at one time, but couldn't be

out in the water.

Q. When out in the water do they take up more room

than when on shore?
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A. Yes, if the fish are in small bounds, right in on

the beach it doesn't take any more room ; but if they are

out

—

Q. Supposing you are going out to catch fish, and a

school of fish comes along, and that school of fish was as

long, say as two hundred and forty fathoms; now how

much—considering that everything is favorable and you

haven't got hard tides to buck against—how much of that

two hundred and forty fathom school of fish could you en-

circle with that two hundred and forty fathom seine?

A. Probably get thirty-five or forty fathoms of them.

Q. Not any more?

A. If you would get any more, or try it, you would

scare them all away.

Q. They arc susceptible of getting scared?

A. They are if you let the net out long.

Redirect Examination.

By Mr. LYONS.—Speaking about removing any ob-

structions from the beach ; do you know how much work

of that kind was done by plaintiffs or any of them last

summer?

A. No, it was done before I came down there.
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OTTO MILLER, a witness duly called for and on be-

half of the defendants, being first duly sworn according

to law, on his oath testified as follows:

Direct Examination

By Mr. LYONS.—Mr. Miller, where do you reside?

A. Ketchikan, Alaska.

Q. How long have you lived there?

A. I lived in Ketchikan since 1895.

Q. Steadily since 1895? A. Well, off and on.

Q. Were you there during the fishing season every year

from 1895 on? A. Yes, sir.

Q. When did you first go to Ketchikan?

A. I went to Ketchikan in the spring of 1895.

Q. What was your occupation, Mr. Miller?

A. Prospecting and fishing—done a little fishing once

in a while.

Q. Were you engaged by the Alaska Packers' Associa-

tion, the defendants, last summer?

A. Yes, sir.

Q., In what capacity?

A. I was running a gang of men there.

Q. Where, at Ketchikan?

A. Ketchikan, yes, sir.

Q. How many gangs of men were; then working there

for the company? A. Three.

Q. And you were foreman of] one of these gangs, were

you? A. Yes, sir.

Q. And Mr. Thomas ITeckman was the foreman of all

three of the gangs, was he? A. Yes, sir.
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Q. Are you familiar with the beach in and around

Ketchikan used for fishing purposes? A. Yes, sir.

Q. How many different season have you fished there?

A. Only last season, sir.

Q. Was that the first season? A Yes, sir.

Q. How long did you fish there then?

A. About a month.

Q. In fishing there last season, who else fished there

besides the Alaska Packers' Association?

A. The cannery just below Ketchikan there.

Q. Owned by whom? A. Sutter and Martin.

Q. Anybody else fishing there besides them and your-

self?

A. Not to my knowledge any time I was fishing there.

Q. While fishing there, was there any collision between

you and the plaintiffs or any of them?

A. No, sir, not to my knowledge.

Q. No interference by either of you with the other,

fishing? A. No, sir.

Q. No corking of seines, or collisions of seines?

A. No, sir, not as much as I know about the fishing.

Q. Are you familiar with the upland immediately

abutting on this beach, fishing beach? A. Yes, sir.

Q. I will ask you if you know of your own personal

knowledge about how much fishing beach there is at

Ketchikan?

A. Well, in low tide there is the whole beach from the

wharf and the point, the southeast point or to the south-

east point is fishing ground; I should judge about twelve
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or fifteen hundred feet. At high tide only two beaches

of land, one on the north side and the other on the west

side of the creek as you call it.

Q. At what stages of the tide is most of the fishing

done—or nearly all?

A. Most of the fishing is done at extreme low tide and

extreme high tide—is best fishing.

Q. How much beach land for landing is there at ex-

treme high tide?

A. Well, on one side of the creek is about three hun-

dred feet, and on the west side there's sometimes only

about fifteen or twenty feet.

Q. On the west side of the creek—which side is that?

A. This side of the bridge—what I call west.

Q. The side next to Ketchikan?

A. Yes, sir.

Q. Is the upland abutting on this tide land occupied,

that portion of the tide land that's on the side of the

creek away from Ketchikan?

A. Well, there's a little ways past the foundation,

that's occupied.

Q. What foundation—the A. P. A. Saltery marked on

Defendants' Exhibit "A"? A. Yes, sir.

Q. Who occupies that property along there, if you

know? A. Indians.

Q. How far are they away from the tide land?

A. Well, in extreme high tide it comes within three

or four feet from their houses.

Q. How many are there, if you know?
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A. That's more than I can tell you—never counted

the houses.

Q. Do you know about how many approximately?

A. Well, I think it's between nine and twelve—maybe

twelve small ones.

Q. Do you know how long those houses have existed

there as they are now?

A. Some of those houses have been there since I went

there, that was in 1895.

Q. They were all occupied by Indians, were they?

A. Yes, sir, except a house occupied by a white man

living with an Indian woman?

Q. About how far was that house from this platform

for a saltery?

A. Oh, it's the last house in the outfit there; last

house over here.

Q. That is, the farthest distance from the saltery

marked on Defendants' Exhibit "A"? A. Yes, sir.

Q. Now, on the Ketchikan side of the creek—on the

upland, is that space occupied

A. Yes, it's occupied by Indian cabins as far as the

school house.

Q. How far does the Indian settlement extend toward

Ketichkan from the creek?

A. I don't know exactly how far, but I know the

school house used to belong to an Indian—all houses.

Q. About how far is that, Mr. Miller, from the creek?

A. I should judge between live and six hundred feet.

Q. Was that occupied by Indians last summer, I mean
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that space from this building marked Mission School to

the creek—was that occupied by Indians last summer?

A. The most part of those Indian houses over there

were.

Q. Do you know how long those houses have been in

existence as they were last summer and as they are now?

A. Some of them over there have been there since I

got there.

Q. And were they occupied by Indians when you first

came to Ketchikan? A. Yes, sir.

Q. On the Ketchikan side of the creek, you say at ex-

treme high tide there is only about fifteen feet of beach

land for the landing of seines? Do you have reference

to immediately adjoining the creek, or do you refer to

the entire beach?
i

A. Kight by the wharf, this end of the wharf here

where the bridge is going across.

Q. Then between the point of the bridge nearest Ket

chikan and the town of Ketchikan, what would you say

as to the feasibility of landing seines at high tide?

A. Well, you can land seines there up as far as those

houses but from there it's rocks.

Q. Up as far as those houses right near the word

"high" on this map, nearest the Mission Schoolhouse?

A. Well, the beach would be so straight there at some

places you could hardly haul at high tide.

Q. How about the middle tide?

A. Well, middle tide you could hardly haul there, the

flats being too low.
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Q. Now, if one gang of men were fishing or hauling

a seine on the Ketchikan side of the creek, and another

gang on the opposite side of the creek, would they inter-

fere with each other fishing at all?

A. No, sir, I have seen three seines out there, and they

didn't interfere with either one of them.

Q. No interference at all? A. No, sir.

Q. Did the plaintiff's gangs of men and your gangs of

men fish in harmony or were there any collisions?

A. The only collision we had was once in a while over

a bucket of beer.

Q. Well, there wasn't any difficulty so far as the fish-

ing was concerned? A. No, sir.

Q. Did you ever see any fishing in Ketchikan Creek?

A. I did two summers ago.

Q. Did you see any fishing there last, summer?

A. Last summer there was only us and the cannery

gang fishing there.

Q. Two summers ago who did you see fishing there?

A. I seen Indians spearing fish there.

Q. About how many Indians did you see there during

the season fishing?

A. I would just go to take a look at the cannery, and

would see their canoes there. I wouldn't stay long

enough to see them work. And then the next few days I

would go and probably see the same thing.

Q. Did you observe anything about the quantities of

fish they were catching?
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A. Yes; one day I seen an Indian get quite a load

—

must have been two hundred or two hundred and fifty.

Q. Last season was the first season you did any fishing

on that beach? A. In Ketchikan?

Q. Yes. A. Yes.

Q. How long was the longest seine used by the Alaska

Fackers' Association on the Ketchikan Beach last season?

A. Two hundred and forty fathoms, sir.

Q. In fishing with that sized seine, was any more beach

room required than there would be in fishing with a

shorter seine, say a hundred and fifty fathoms long?

A. No, sir.

Q. Will you explain why?

(Objected to as a matter for cross-examination—coun-

sel can't cross-examine his own witness.)

A. Well, the idea is the length of the seine hasn't got

.

anything to do with it if you have a long seine and the

water to fish in; of course you can't get around the fish

with a short one so well, but they take about the same

beach.

Q. Describe how you use a seine in fishing, Mr. Mil-

ler.

A. Well, you put one man on shore, and send out your

men with the bundle of seine and then each man takes

fifteen or twenty fathoms of rope, all depends what stage

the tide is in; and then if you see two or three schools of

fish around you may go this way a little ways and close

in on them. If you see you can't get the other school, you

come right, back to where you started, and while doing
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that you may only use balf of the seine, and the man on

the beach pulls his in and the man that goes out brings

in the seine.

Q. Is it to the fisherman's advantage or disadvantage

to occupy less shore line?

A. I would sooner have a small beach line than a long

one; I can handle the fish better if I get any.

Q. You say there were no collisions between you and

the plaintiff's fishermen while fishing there last summer?

A. No, sir.

Q. Did you at any time last season, while fishing

down there, go out with your long seine around the plain-

tiff's seine for the purpose of taking the fish they were

seeking to get in their seine?

A. No, sir; I went around their seine, but I helped

them pull it in and they had their seine onto the beach

and taking the fish out when I put my seine out. I told

my men to go and give them a hand to help put their

seine in as there was a big school of fish out there and

we wanted it.

Q. Did your men obey you and pull in their seine?

A. Yes, sir.

Cross-Examination.

(By Judge WINN.)

Q. Mr. Miller, you're still in the employ of the Alaska

Packers' Association? A. No, sir.

Q. You were last summer? A. Yes, sir.

Q. And you expect to be with them this year?
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A. I don't know yet; not if I have, money enough, I

won't.

Q. Well, when you have been in their service hereto-

fore, you haven't worked during the winter months—just

in the fishing season? A. Yes, sir.

Q. How many seasons have you been in the employ

of the Alaska Packers* Association?

A. Three seasons.

(,>. Do you say at low tide there its about fifteen hun-

dred to two thousand feet of beach line?

A. I think I said from twelve to fifteen hundred, if

I'm not mistaken.

Q. To land on—fish on—shore line?

A. Yes, sir.

Q. And you say that, as far as you are concerned, you

just as soon have a small beach to land on as a large

one? A. Yes, sir.

Q. Now, I wish you would tell me what harm it's

going to be if the Court decides in this case that out of

that fifteen hundred or two thousand feet of beach to

fish on, allows you six hundred feet to fish on—if you both

have six hundred feet, wouldn't that be plenty of room

to fish on for you people—you say fifteen hundred feet,

and Bob Heckman says nineteen hundred of good fish-

ing beach there?

A. Yes, sir, if the fish comes round.

Q. You heard Mr. Heckman's testimony?

A. Yes, sir.

Q. It wouldn't be much disadvantage to you people
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to come, over here six hundred feet and allow it to Mike

Martin and his cannery, and the other nine hundred feet,

or, according to Bob Heckman's testimony, thirteen hun-

dred feet, to you, would there?

A. I don't know exactly where you would give the

six hundred feet.

Q. Well, it would leave you the right of thirteen hun-

dred feet to fish on, wouldn't it? A. Yes, sir.

Q. And according to Mr. Heckman's testimony and

yours, they fish all along that 'beach, the entire length

of it? A. That's what they do.

Q. Now, when this outfit came down there to fish at

Ketchikan, of Heckman's what did they bring down

there to fish with, Miller?

A. They brought down one seine and a boat.

Q. One seine and) a boat? A. Yes, sir.

Q. Did they bring any other seines?

A. Later on.

Q. Did they bring the big seine the first time they

came down, or the smaller one?

A. I made the big seine myself

—

Q. On the ground doHvn there? A. Yes, sir.

Q. Out of the splice of other seines?

A. Yes, sir.

Q. Later on they brought something else; just tell

what they had throughout the season altogether.

A. They had two purse seines and a drag seine; the

two purse seines was taken away, and the two drag

seines came down and that's all we had—three drag-

seines.
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Q. Among them was this long one—two hundred and

forty fathom seine?

A. Well, then, there was only two.

Q. Two more besides that one? A. Only one.

Q. Sure of that, now, are you?

A. Well, I am. There was an Indian fishing] for one

day, but he came down from George's Inlet and fleck-

man ordered him away next day.

Q. Came to fish on these grounds?

A. Yes, sir, fished for one day.

Q. Who was he fishing for? A. Heckman.

Q. He was fishing for; Heckman, too?

A. Yes, sir.

Q. Are you sure that's all the paraphernalia they had

for fishing while you were down there?

A. Yes, sir.

Q. How many men did you have?

A. Started in with seven.

Q. Then you had twenty-one men—you heard th°

testimony of Mr. Heckman, didn't you?

A. They wasn't mine, though.

Q. But the men of your company, I mean?

A. Yes, there w7as twenty-one.

Q. Of that twenty-one men—did it take twenty-one

men to run two seines?

A. Well, when we spliced the big seine, four men

quit.

Q. Quit your services?

A. Didn't quit exactly; got fired.
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Q. Then you didn't have twenty-one men all the time?

A. No, sir; we didn't.

Q. About what length of time, Miller, did yon, have

twenty-one men 'with you? >

A. Had twenty-one men for about two weeks.

Q. Only for about two weeks during the entire fish-

ing season? A. Yes, sir.

Q. What number of men did you have during the re-

mainder of the fishing season there?

A. I can only tell you until I came up here; there

was a lawsuit up here. For two weeks we fished twenty-

one men ; then there was four quit when we took the big

seine, and that left—let's see, out of fourteen, we was

supposed to have only ten there.

Q. After the others came to attend Court?

A. No; when we attended Court I don't know what

happened. When I came back there was just two gangs

of men running.

Q. Two gangs of men—and two seines?

A. And two seines, yes, sir.

Q. The big seine—and what was the length of the

other?

A. No, the big seine was cut down half; after I left

they cut it down.

Q. What did they do that for?

A. It was a little too unhandy for them—it wasn't

for me.

Q. They didn't know how to use it?

A. I don't know.
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Q. What was the length of the other seine you had?

A. A hundred and sixty fathom seine was the first

one out.

Q. How many Indian houses do you say there are

between the town of Ketchikan and this bridge that

crosses Ketchikan Creek?

A. Well, I never asked how many there was.

Q. Couldn't you approximate—tell how many?

A. I couldn't, sir; never counted them bouses there.

Q. Do you know how many Indians, heads of fam-

ilies, lived there?

A. Couldn't tell you; only acquainted with a very few

of them.

Q. Do you know how many—the heads of families,

lived down on the other side of the bridge, in the neigh-

borhood of where the Alaska Packers' Association has

commenced building a saltery?

A. Well, that's hard to tell; sometimes you see three

families in one house, and sometimes only one.

Q. Kind of bunched up?

A. Yes, you can't tell how many there is.

Q. Do you know under what circumstances these In-

dians were there—of your own knowledge—and when I

say of your own knowledge, I mean, it isn't Indian

knowledge?

A. Well, they are around there, I guess, for to live

—

make a home.

Q. I say, do you know of your; own knowledge under

what circumstances they occupy that land?
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A. No, sir, I do not; I was always given to under-

stand

—

Q. I don't want to know what you) was given to un-

derstand; if you know of any agreement or contract they

have had with Clark and Martin,] or Strong and Martin,

say so.

A. 1 don't know about any agreement at all.

Q. Now, you don't pretend to say, Miller, but what

if there was a school of fish—I don't) care what size the

school is, that, it would be large enough to supply a half

a dozen nets altogether? A. Yes, sir.

Q. But you don't pretend to say, no matter how many

there would be in a school, but what if a crew of men

started out with a seine, that these men that started out

with their seine would interfere with these other men

who had started out for the same purposes?

A. Well, fish don't come that way. They don't come

in big schools—you've got to give them time to school up.

Q. But you don't pretend to say. then, that when a

school conies in and one seine could handle the school,

perhaps—you don't pretend to say but what another

seine starting after that same school would interfere with

the other one?

A. They don't practice that doftvn there.

Q. If you had in a seine, and Martin had in one. and

there was one school of fish, would youi both put in your

seine to get that one school of fish? A. No.

Q. One wouldn't go out to get the) fish and the other

start out to get them, too?
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A. I don't know; I have seen it where one man ivould

go out after them and 1 would go and get them.

Q. Yon would go out and race them?

A. Yes, sir.

Q. Sometimes, if one would start after a sdvool of

tish, there might be another start at the same! time, and

one would catch the fisa and the other catch the ivater?

A. It was never attempted there at Ketchikan, no.

Q. You fellows were all in a spirit of brotherly love,

and divided the beach? A. Yes, sir.

Q. Yon don't pretend to say but what sometimes

when you started out with your seine after fish, bat what

Martin's seine might have been ready to start after that

same school, do you? You don't say but iwhat that's

true?

A. If I had the first chance I would take it, and if

he didn't see them I got after them.

Q. Supposing you would see them at the same time?

A. Well, the one ahead gets them.

Q. The one that gets out first ahead of the other gets

them—is that true? A. Yes, sir.

Q. Yes, that's what I thought. Did such an occur-

rence as ever that take place while you were down there

at Ketchikan this season? A. It did.

Q. And you got the fish, didn't you?)

A. No, I gave them away that time.

Q. Let the other parties take them?,

A. Gave them to them, yes. '<

i
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Q. This time, you mean, when you were helping Mar-

tin's gang pull in their net, do you say that your seine

was still on the beach—you hadn't started out with it

—

is that true? A. My seine was inl the boat.

Q. Had you started from the shore? A. No.

Q. Well, you mean you helped to pull in Martin's

seine simply because you wanted to get yours in?

A. Yes, I seen a big school of fish, and that's what I

was after—that's what I was there for.

Q. What length of time did J. R. Heckman put in

over at the beach last summer?

A. Used to come around about once every other day.

Q. Got over once every other day from Loring?

A. Yes, sir, to my knowledge that's all.

Q. How many other places was he fishing?

A. That's1 more than I can tell you.

Q. If he was at Ketchikan every other day, he

couldn't have got to many other stations?

A. He's got men out there—he hasn't got to> go.

Q. Why hasn't he?

A. All he wants is the fish they send in, and I don't

see what he wants to get out there for.

Q. Doesn't he ever go out there to other stations?

A. Yes, sometimes.

Q. Isn't the fishing out there the same as at Ketchi-

kan? A. No, hardly.

Q. What's the difference?

A. Most of those places are Indian places, and they

give1 the canneries half and half.
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Q. Do you mean to say that Heckman sent Ms whole

force of men over to Ketchikan to fish lastl season?

A. Not what they call the whole force.

Q. Now, you have some; men, don't you, that go and
catch the fish and take them to the cannery and seU

them. You weren't working- for the Alaska Packers' Aw-

soiintion1 in that sense?

A. I was getting so much a month, and so much per-

centage.

Q. That's the way you worked? A. Yes, sir.

Q. How many men did Heckman have working under

him in that capacity? A. I couldn't tell you.

Q. You don't know but what he had the men work-

ing the same way out at the stations he mentioned?

A. I guess the same way.

Q. Well, why didn't he go out there—do you know?
A. Well, the only thing I know of, Mr. Heckman's

got a store down there and that makes him come once in

a while.

Q. And he was there about every other day, you say?

A. He was particularly interested in the catching of

fish down at Ketchikan last summer, wasn't he?

A. He didn't interfere with me.

Q. Well, he was particularly interested in those fish

there? A. He never spoke to me.

Q. But he came around and watched the boys fish?

A. Yes, sir.,

Q. About every other day of the fishing season?

A. About every other day.
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Q. He didn't put in much of his time at the Loring

cannery? A. The rest of the time he was there.

Q. Well, he couldn't put in more than half the time

at Loring?

A. More than half—it only takes about an hour1 to go

down to Ketchikan.

Q. He didn't give the procedure any attention, did

he? A. Oh, he must have.

Q. Now, then, did you make a delivery of fish to Heck-

mani about every other day when he eaime over?

A. We used to make a delivery every four hours.

Q. Did the steamer came over once every day?

A. To Loring?

Q. To Ketchikan.

A. Sure; every day the fishing steamer come over.

Q. Every day?

A. Pretty near, if nothing hindered it.

Q. And yet it takes sometimes thirty hours, and

sometimes more? Now, what about those other fisheries

Mr. Heckman testifies about, he had to send these steam-

ers to make the rounds every day?

(Objected to as not proper cross-examination.)

Q. Could the steamers make the rounds of all the

fishing stations and gather up all the fish caught for the

Alaska Packers' Association and supplied the cannery

at Loring every day? A. They was supposed! to.
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Redirect Examination.

By Mr. LYONS.—Mr. Miller, counsel has asked you re-

garding the fishing at Ketchikan providing the Court

should decree the plaintiffs entitled to the exclusive use

of six hundred feet of that beach. I will ask you, Mr.

Miller, where the best fishing is on that beach?

(Objected to as not proper redirect; the witness 'has

testified that there was goed fishing all along that beach.)

A. Well, the best fishing is right from this platform

down this way here about three hundred feet—about

southwest.

(Witness points out along on the side of the creek on

the same side of the creek the saltery is on.)

A. Yes, the south side of the creek ; and in low tide it's

on this here.

Q. What point is that?

A. Right around Bar Point as they call that down

here.

Q. About how many feet there of beach do you con-

sider part of the best fishing?

A. Take right from this point, into there.

Q. About how far?

A. I should judge it's about—three hundred feet, I

think.

Q. You say you think one reason why Heckman visited

Ketchikan so frequently was that he had a store there?

A. Yes, sir.

Q. He has a store there himself, has he?

A. Yes, sir.
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Q. Resides there most of the time, does he?

A. Through the winter, yes, sir.

Q. Did you have full charge of the fishing gang after

Heckman employed you and directed you to go down

there? A. Yes, sir, that's my gang.

Q. What were your instructions from Mr. Heckman in

regard to fishing in harmony or otherwise with the plain-

tiffs on that beach?

(Objected to as incompetent, hearsay, and not binding

on the plaintiffs.)

A. Mr. Heckman told me go ahead fishing; never to

mind Nels, but to start no trouble.

Recross-Examlnation.

By Judge WINN.—When he told you to "never mind

Nels," who did he mean?

A. I guess he meant Nels Peterson.

Q. You mean the same witness who testified yesterday

we called Nels Peterson, and was the foreman of Mar-

tin's fishermen? A. Yes, sir.

Q. Did Mr. Heckman have any other conversation with

you before or after he had this conversation, wherein he

told you to go ahead and never mind Nels?

A. Well, I saw Heckman and Nels standing together

talking and kind of laughing; they were talking about

something, and Heckman hollered to me "Nels wants you

to stop." I kind of laughed and says, "Who the hell is

he?" So there was no more about it, and I made a haul

and when I come in Heckman told me Nels was over there
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trying to stop us from fishing, and when he was going

away he says, "You needn't mind what Nels tells you;

when I tell you to stop, you stop."

Q. That was Mr. J. R. Heckman who testified in this

case this morning, that told you that?

A. Yes, sir.

Q. And you didn't mind Nels, did you?

A. No, I don't see why I should.

Q. Well, you knew who and what he meant when he

told you never to mind Nels; you knew when Heckman

said that what he meant, didn't you? A. Yes, sir.

Q. Why was it you asked, "Who in the hell is he"?

A. Oh, that's the way we do down in Ketchikan—kind

of a family all together down there.

Q. You were just showing brotherly respect—that it?

A. Yes.

JAMES L. CAMPBELL, a witness duly called for and

on behalf of the defendants, being first duly sworn, on

his oath testified as follows:

Direct Examination.

By Judge POOTE.—Where do you live, Mr. Campbell?

A. Ketchikan.

Q. About when did you first become familiar with the

surroundings of Ketchikan? A. In 1886.

Q. How long did that familiarity run—that knowl-

edge of the coast there?

A. Prom that time to the present.
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Q. State whether or not it has been uninterrupted.

A. It has been uninterrupted. ;

Q. What years? A. 1887, 1888, 1889—

Q. Were you there at any time in 1888?

A. I don't think I was—if I was, it was only a pass-

ing call.

Q. Were you there at any time in 1889?

A. I think I was there in the fall of 1889—winter,

however.

Q. State whether that upland in the neighborhood of

the creek there, was occupied by anybody?

By Judge WINN.—At what time do you mean?

Q. In 1889.

A. I couldn't say as to—yes, in 1889 ; on the opposite

of the creek, the east side of the creek.

Q. What do you mean by the east side—the far side

from Ketchikan? A Yes, sir.

Q. State who occupied the upland along there.

A. A man who had formerly worked for Mr. Berry,

by the name of—that name has slipped my memory—

I

forget the name.

Q. White man, or Indian? A. White man.

Q. State the nature of his occupation there.

A. Well, he was salting salmon in a small way there.

Q. State how he lined there, and state if he had

—

A. He had a house there, kind of a little—used one

end for a residence and the other for a saltery.

Q. And you say he was salting salmon there?
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A. I don't know to what extent; I know he had some

salt there—I wasn't there during the time he was salting,

but I know he was salting.

Q. What time of the year was you there?

A. I think it was late in the fall, or early spring

—

couldn't say—that was a good while ago.

Q. Did you see his paraphernalia for fishing or cur-

ing fish, salt, tanks, or whatever he used?

A. I don't recollect as to that—what kind of tanks

he used, whether they was box tanks or what they were.

Q. But did he have the improvements there for salt-

ing fish? A. Such is my recollection.

Q. Do you know how long he was there?

A. I do not.

Q. Do you know whether he was working independ-

ently on his own hook, or for somebody else?

A. So far as I could understand, independently, for

his own purpose.

Q. Were there any other occupants on that same up-

land on either side of the creek, during the years im-

mediately succeeding the year 1889?

A. There was.

Q. State what you know about them.

A. Well, I paid no particular attention to it; simply

know they was occupied.

Q. Well, who were they, or what were they?

A. Indians.

Q. State what you know as to the approximate num-

ber.
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A. That I paid no attention to whatever; there might

have been three, and there might have been a half a dozen

houses—I couldn't say.

Q. Was there any fishing done by the occupants of that

upland on each side of the creek, on the beach abreast of

it?

A. I didn't see any; I wasn't there fishing time that

season.

Q. Any year?

A. Yes, I have fished there years since then.

Q. You have fished there?

A. Yes, but on that particular occasion I was doing

the fishing for Yess Bay.

Q. Have you know of others fishing there besides the

plaintiffs and defendants and yourself, in any of the

years you have been familiar with that country?

A. Nothing to any extent.

Q. Well, have you known of anybody fishing there?

A. Known of Indians catching a few for their own use.

Q. Would they catch any for preservation?

(Objected to as leading.)

A. Their own use implies preservation. Smoking.

Q. What do you know, Mr. Campbell, as to clearing

along that upland in the vicinity of Ketchikan Creek

—

clearing of timber or underbrush?

A. I have not seen anything cleared except what the

Indians ceared for the houses that they built; that is,

down near the creek.
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Cross-Examination.

By Judge WINN.—Mr. Campbell, you are tbe same Mr.

Campbell tbat the defendants bad for a witness when

tbey made application to Judge Brown for a preliminary

restraining order, were you not?

A. I was bere last August.

Q. And were called as a witness? A. Yes, sir.

Q. And sworn in tbe case? A. Yes, sir.

Q. Isn't it a fact, Mr. Campbell, tbat tbe testimony

was taken down by a sbortband reporter?

A. Yes, sir, tbere was sucb a man bere.

Q. And isn't it a fact that when I asked you the ques-

tion when you went there in 1889, as to whether there

was any houses on the beach except Charles Dickson's

house, and you said that was the only one on that beach?

A. No, sir.

Q. What other house did you testify to, anyway?

A. A house several hundred feet from there across the

creek.

Q. Isn't it a fact that you testified in the case, and

it was taken down in shorthand, that there was absolutely

no other house occupied by anybody except these plain-

tiffs and their grantors—except this house of diaries

Dickson?

A. Yes; I am speaking of Indian houses.

Q. And you testified about going up there and buying

some moccasins, didn't you—when you testified before?

Where was that you went to buy moccasins?

A. I couldn't say.
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Q. Didn't you testify before that you stopped there to

buy moccasins, and there was no other buildings on the

premises except the buildings occupied by these plaintiffs

and their grantors?

A. It's possible I might have done so.

Q. Who occupied this other house that you speak

about now—who was the man?

A. The name I can't recall to memory.

Q. Why was it you didn't testify about that house

before? A. I forgot all about it.

Q. Your mind has been refreshed since—you have

talked to the defendants in this case about it?

A. I heard them speaking of it—not the defendants,

but generally about the man who was there, the carpenter

making the cannery for Berry?

Q. He was working for Mr. Berry, was he?

A. He had been previously, and had some difficulty

and did some spite work.

Q. He started in a little opposition then?

A. Yes, it had passed my mind.

Q. Do you know what became of that man?

A. I do not.

Q. Is he there now? A. He isn't there.

Q. Wasn't he there in the year 1889 and 1890?

A. He was not.

Q. You said you did some fishing there—who did you

fish for? A. For Clark and Martin.

Q. You said there was no clearing up done there by

any one but Indians—vou don't mean on the beach?
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A. I was speaking of the upland.

Q. You know the beach was cleared -every year by

Clark and Martin before they fished, don't you?

(Objected to as not proper cross-examination.)

A. Well, you heard my evidence before in that case.

Yes, sir, it was necessary to clear the beach.

Q. Now it's somewhat a custom, isn't it, Mr. Campbell,

about this matter of Indian fishing; Indians generally

go around any place and fish for salmon, and nobody ever

interferes with them excepting when they interfere with

the seines—isn't that true?

(Objected to as improper.)

A. To some extent, yes, sir; they never acquire enough

fish to interfere.

Q. And sometimes they would go up stream and catch

fish; they wouldn't interfere after they went up the

stream to fish?

A. They very rarely do that
;
probably very late in the

season they do, after the fishing season is over.

Redirect Examination.

By Judge POOTE.—Mr. Campbell, when you testified

about there being no houses on the beach except Dickson's

house, did you or did you not refer to the beach around

the log house of Dickson's near the present wharf?

( Objected to as incompetent, immaterial, not proper re-

direct examination, and the testimony will show he didn't,

testify in that manner at all.)

A. I wasi asked about Indian houses when I swore on
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the last occasion, and there was but the one Indian house

I knew of—that is, being occupied at the time.

The questioner, in asking you, did not refer to houses

—

there being no other house around the Indian house of

Charles Dickson near the present wharf—you didn't re-

fer to that?

(Objected to as decidedly leading and suggestive.)

A. I don't recollect of any other—that is, Indian

houses that was occupied. Of course there was remains

of houses that had been there.

T. A. HECKMAN, defendants' witness, recalled:

Direct Examination.

By Mr. FOOTE —Mr. Heckman, what do you regard

the best portion of the fishing beach at Ketchikan, with

reference to the creek?

(Objected to asi leading; counsel cannot contradict his

own witness or impeach his own testimony; the question

has already been asked, and the witness testified that

Was all good fishing beach.)

A. Well, on both sides of the creek is good fishing

ground.

Q. Well, answer the question, Mr. Heckman, a little

more directly. I ask where do you regard the best

portion of the fishing beach with reference to the creek?

(Same objection as last above.) '

A. Well, on the other side of the creek from Ketchi-

kan I regard the best part of the beach at high tide, and
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)

at low tide down here on this point—Bar Point; also

right on the other side of the creek opposite Bar Point.

Q. Immediately opposite?

A. Yes; the island immediately opposite Bar Point.

Q. Supposing it was only half stage of water, Mr.

Heckman, where would you consider the best fishing

with reference to the distance from the creek?

(Same objection as last above.)

A. Well, on the opposite side of the creek from

Ketchikan I would consider the best at half tide; that

would be the best fishing, I would think.

Q. Far away or near to the creek?

(Same objection as last above.)

A. Well, within three or four hundred feet of the

creek.

Recross-Exami nation.

By Judge WINN.—If any other witnesses on your part

of the case have testified, Mr. Heckman, that that entire

beach, from fifteen hundred to nineteen hundred feet, is

all good fishing ground, and good ground for the landing

of nets, what have got to say to that?

A. It's good ground for the landing of nets—it's all

right.

Q. Well, supposing some of the other witnesses say

the fish are scattered and go along in schools all along

the beach and there's good fishing ground all along that

beach?

A. It's good fishing ground when the fish are there

—

you can't tell always when they are there. Last sum-
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mer there was very few fish down there; but! from what

I have heard they scattered all along the beach.

Q. Then last year was the only year you did any fish-

ing there? A. Ouly year, yes, sir.

Q. And as to what would be good fishing grounds

any other year you're not able to say from your own

knowledge? A. No, sir.

Q. Last year was a very poor run of fish, anyway?

A. I believe so; I don't know. There wasn't many

fish.

By Judge WINN.—I now ask the privilege of) asking

a few questions on cross-examination.

Q. Mr. Heckman, what constituted the paraphernalia

your company had down at Ketchikan during the fish-

ing season of last year?

(Objected to—if counsel is going to cross-examine on

that. He has already done so.)

By Judge WINN.—Well, I will ask to have the witness

recalled—it's in the record, anyway.

A. WT

e had two drag seines, and there was a purse

seine we didn't use, that was down there.

Q. And how many boats?

A. Well, we had four seine boats and a couple of fish

boats at times, and sometimes there wasn't as many

there.

Q. Were yon there when they split up those nets, audi

put them together? A. I was,

Q. When you said you had two drag nets, did you

count the two together, or was there one beside that?
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A. Yes, an extra one beside that,

Q. Before they were spliced, you! had three?

A. Well, we had a piece of a net; you couldn't call

it a net; we had some extra gear and when we fixed a

net we used that.

Q. You didn't use your purse nets there?

A. No.

Q. Was that all now that you had—that you have

mentioned? A. Yes, sir.

Q. During auy part of the season?

A. I believe that was all.

Redirect Examination.

By Judge FOOTE.—This piece of net that was spliced

on, was that a full net put two together, or how was it?

A. No, not a full net. It was a full net and a piece

put in to make it longer. We had two or three more

pieces of net there, short pieces, in case of an accident,

as used by all fishermen.

Q. What sort of instructions did you have about fish-

ing that beach when you went down there last summer?

(Objected to as incompetent and hearsay, not binding

on anyone. The witness hasn't been recalled by defend-

ants, but I won't make the objection tlhat it isn't proper

redirect examination.)

A. My instructions were to go dotwn there and fish

and get along as peaceably as we could, and to have no

trouble with the other parties fishing there.
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Q. What were your instructions with reference to pre-

venting anyone else from fishing there?

(Objected to as hearsay, irrelevant, not binding on the

plaintiffs.)

A. Well, we were instructed to catch what fish we
could, and not stop anyone else fishing—that is, not to

prevent the other parties fishing on the beach.

Reeross-Examination.

By Judge WINN.—Who gave you those instructions,

Mr. Heckman? A. J. R. HeekmaniJ

Q. Then he evidently expected there might be seme

trouble down there by giving these instructions?

A. I don't know what he thought about it; I never

asked him.

Q. You naturally thought that he might have antici-

pated some trouble?

A. No, I didn't think we was going to have any

trouble.

Q. If a man would ask you to> go down the street

along with a lot of men and go ahead about your busi-

ness and not get into a fight or rumpus, wouldn't you

naturally expect some trouble if that advice was given

you—I asking you?
j

A. I don't know—I suppose there would.

Q. You knew Clark and Martin had been claiming

these fishing grounds?

A. I heard before that that they wasn't going to al-

low us to fish; I suppose he heard the same thing.
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Q. And you naturally looked for trouble—you knew
J. R. Heckman heard that, didn't you?

A. I don't know what he knew.

A. LEVY, called to interpret the Indian testimony as

it shall be given, and beiag thereto duly sworn:

CHARLES DICKSON, an Indian, being duly called

by the defendants, being first dully isworn through said

interpreter, testified as follows:

Direct Examination.

By Judge FOOTE.—What is your name and where do

you live? A. Charley; Ketchikan.

Q. What is your other name? A. Dickson.

Q. How long have you lived at Ketchikan?

A. Since I was a child.

Q. I find it impossible to carry on an examination of

an Indian without asking leading questions, so I hope

Judge Winn will not object to all of them. Where is

your house at Ketchikan?

A. Alongside of a creek at Ketchikan.

Q. What creek? A. Klukiheena.

Q. Is that the creek that comes in by Ketchikan?

A. There is water coming out of it at Ketchikan.

Q. Did you have another house at Ketchikan?

A. They throw that one down; there was another one

in its place.

Q. What part of the land did you claim and live on

there, and on which side of the creek?
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(Objected to as leading, incompetent, immaterial, and

this is the same Charles Dickson who has already made

a deed under date of April 17th, 1888, to A. W. Berry,

consideration one hundred! dollars, and the same is duly

acknowledged before Wm. Duncan, as Justice of the

Peace, conveying the lands he claimed to have owned,

and is an exhibit in this case, and he cannot be heard

to contradict this written instrument made under seal,

by oral testimony; and also as) calling for a conclusion of

the witness.)

A. On this side of the land.

Q. Did he use or occupy any more land—did yon. use

or occupy any more land than that around your house?

(Objected to for same reason as last above.)

A. That's my land there that my house is on. White

man's land 1

is different, on the other side.

Q. Is that the only land he claimed, that his house

is on?

(Objected to for same reason as last above.)

A. That's all, just what his house is on.

Q. Did you ever live in a log house near there?

A. That's a house Mr. Berry wanted him to go to,

yes, sir; log-house.

Q. Where is that?

A. Right close to Martin's house.

. Q. Close to where Martin's house is now?

A. Yes, sir.

Q. Did you sell that house to anyone?

(Objected to for same reason as last above.)

A. Mr. Berrv bought it, not Martin.
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Q. Did you sign that paper (handing witnesis Plain-

tiffs' Exhibit "A")?

(Objected to for same reason as last above.)

A. That was done. Mr., Duncan wrote that out and

witnessed his name, he says.

Q. When you made that deed, what land or property

did vim think yon were selling! to Mr. Berry?

(Objected to for same reason as last above and on the

further ground that it is no ilssue in} this case.)

A. He thought he was selling the house. It didn't

speak of him selling the ground, be says.

Q. Was you living in! that house 'when you sold it to

Mr. Berry?

A. Yes, sir, he was always living in it while at Ketchi-

kan.

Q. When you sold thel house to Mr. Berry, where did

you move to then?

A. He says when he sold that house he had three

houses altogether.

Q. Where were they?

A. Right close to that creek.

Q. Well, now, he didn't answer! the first part; where

did he move when he sold the house to Berry?

A. He says he's got another) house he's always been

living in.

Q. Where is it? <*

A. He says all those three houses are close to the

creek.
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Q. Did yon have any houses or improvements except

those on the beach?

A. That's all, just those three houses.

Q. Did you ever know of any cross-marks; cut in rock

on the beach up or down Tongass Narrows from where

your house is? l

A. When he was coming up here he says he was told

there was, that it was just put there lately.

Q. Have you lived in the house near the creek ever

since you sold the house to Berry?

A. Mr. Berry's house is about as far to the top of that

hill from the house he lived in; he has always been liv-

ing in the other one.

Q. I mean his house—not Berry's.

A. Yes, sir.

Q. Did you ever claim any right to hunt the ground

back around the beach only to yourself?

(Objected to as leading.)

A. He says every one is hunting back there, but that

hunting ground descended from his forefathers to him.

A. They were friends, all friends, he says; all friend-

ly hunting there.

Q. They all have the same right to hunt and fish

those grounds there, all of those Indians?

A. Yes, sir; it belongs to the Tongass Indians—that

creek he says.

Q. How many Indians were there there when Berry

came to the country, on that beach?
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A. Well, all the Indians around that neighborhood

he says.i

Q. Can he tell about how many there were?

A. All he can say "there was lots of them."

Q. Can you see that plat, so you can point out things

on it—Defendants' Exhibit "A"?

A. No, sir; he can't tell it from that, he never went

to school.

Q. Can you see it. Is youri eyesight so you can't see

it?

A. No, sir. He says, "Can't you see how my eyes

Q. Where were the other Indians living?

A. What other Indians do you mean?

Q. Indians living there at the same time with him.

A. At a place called Tonta Ka.

Q. You said there were other Indians living there

when you sold the house to Berry; lots of them; where

were their houses, close to the creek, or the other side,

look?"

or where?

(Objected to for the reason that the witness has al-

ready stated, and it is simply a reiteration of the same

question.)

A. Yes, sir; all of them would be right close to the

creeks.

Q. Were they living there when you sold the log

house to Berry?

A. • Yes, sir, there were lots of his friends there; they

were making fish at the time.



vs. Carl A. Sutter et al. 243

(Testimony of Charles Dickson.)

Q. Have the Indians lived there ever since that time,

in the same places?

A. Yes, sir; there was Indians tihere always.

Q. About how many feet from the creek are those

Indian habitations? A. Right close to the creek.

Q. How many steps or how many feet?

A. I don't know.

Q. About how many houses were there on each side

of the creek there, on the upland?

A. About eight houses.

Q. Did the Indians that lived there clean up any of

the timber or underbrush?

A. His garden was there, he says

—

Q. Did the other Indians have gardens on cleared up

places?

(Objected to as leading and as a repetition.)

A. Yes, sir; these Indians out here have got gardens

out there.

By the REFEREE.—The question is at the time he

made the sale to Berry, not what there is there now.

By Mr. FOOTE.—Yes. Now all of this refers to the

time Berry was there?

A. Yes, sir; his friends, he says, cleared it at that

time.

Q. Did you catch fish there on each side of the creek,

on the tide flats?

(Objected to as leading.)

A. Yes, sir; lots of them.
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Q. Have they always caught fish there?

(Objected to as leading.)

A. Yes, sir; he says "lots of them."

(Counsel for plaintiffs objects to all of these questions

and asks that the stenographer make a note of them,

without counsel breaking in on the witness.)

Q. Did anybody ever tell you to stop fishing on the

beach, or prevent you from fishing there?

(Objected to as leading.)

A. No, sir, he says it belonged to us.

Q. Did you smoke some of the fish your people caught

there?

(Objected to as leading.)

A. Yes, sir, he says.

Q. Did you make a practice of selling fish to other

Indians, dried fish, or smoked fish?

A. Yes, sir, them simpsiannes.

Q. When they caught fish there were they fishing for

themselves?

(Objected to as leading.)

A. Yes, sir, for himself and his friends.

Cross-Examination.

(By Judge WINN.)

Q. Ask him if he knows William Duncan, the man wbo

wrote his name on Plaintiffs' Exhibit "A"?

A. He only knows John Tate, he says.

Q. Ask him if he knows M'etlakatlah Duncan?

A. Yes, sir, our friend.
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Q. Ask him if Duncan is a good man or bad man?

A. He says, I don't know, I never lived on his ground.

I live at Ketchikan.

Q. Ask him if he ever talked with Mr. Duncan about

signing this paper?

A. Yes, sir, he called vote; he didn't talk to me.

Q. What did Duncan say to you?

A. He just told me to put my name on the paper, but

I told him I couldn't. I am not telling any lies.

Q. No, I know you're not tell any lies, Charlie. Did

Duncan tell you what this deed was for?

A. Yes, sir, about my house.

Q. Have you any house now in Ketchikan?

A. Yes, sir, my house is there.

Q. Do you live with some other Indians, or in your

own house? A. Yes, sir, with his friends.

Q. Ask him if Mike Martin hasn't always been good

to him, and never tried to get him off his land, or any-

thing?

(Objected to as improper cross-examination.)

A. Yes, sir, he's my friend and they give him a big

name, down there. He says, "I guess that's about all

you can ask me." He says, "I don't want to tell any lies."

Q. Do you remember the time Mr. Berry built his can-

nery down at Ketchikan? A. Yes, sir, I know it.

(Objected to as not proper cross-examination.)

Q. How many Indian houses were there around and

near Ketchikan and Ketchikan Creek, when B<"-vy built

his cannery?
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A. Lots of them ; small houses the Indians were living

in while working.

Q. Ask him who the Indians were working for?

A. They were fishing for Mr. Berry and cutting wood.

Q. What kind of houses did they live in?

A. Made out of boards.

Q. Why didn't you and your friends object to Berry

fishing around and in Ketchikan Creek?

A. He says, "Why should I? He was friendly."

TONGASS GEORGE, being by said referee first duly

apprised of the effect of an oath and through said in-

terpreter duly sworn as aforesaid, on his oath testified

as follows:

Direct Examination.

(By Judge POOTE.)

Q. Now, George, I will try and make my questions

plain and I want you to talk English when you answer.

Where do you live?

By the INTERPRETER.—He says he can't hear very

well ; he wants me to interpret.

By the REFEREE.—Go ahead and talk English. You

talk first rate. If there is anything you don't under-

stand, say so and let the interpreter tell us.

Q. Where do you live, George?

A. I live down in Ketchikan.
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By Mr. FOOTE.—How long have yon lived there,

George? A. I lived there 'till I'm born.

Q. How old are you? A. Thirty-nine.

Q. Where do you live—on the beach ; on which side of

Ketchikan Creek?

A. Yes, there's two sides; other side my house; my

father on one side and me on the other side.

Q. Your father had a house?

A. Yes, my father's house.

Q. Now will you, George, on this plat point out about

where you house is ; this is the creek here? A. Yes.

Q. This is the creek and this is the bridge; where is

your house?

A. My house here; before that's my father's house; me

little boy when that's my father house (witness point-

ing to the fourth house, marked with a red cross on the

far side of the creek).

Q. Now were is your u.... v .

A. We twenty-six years old when this was my house,

where Mr. Clark lived (pointing to one of the houses

near the word "high" near the Mission school).

Q. Did your father own this house over here?

A. Yes, sir.

Q. Do you now own that house there (pointing to the

last named house) ? A. Yes, sir, my house.

Q. Did your father build that house?

A. Yes, sir, he built the house.

Q. Did you build your house?

A. Yes, sir, I built my house myself.
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Q. Were these houses, George, right next to the smai 1

water, near the beach? A. Yes, sir.

Q. Right on the beach?

A. Right at the beach.

Q. Did any man try to make you go away from there?

A. No, sir.

Q. Did you buy the land where your house is, and

where your father's house was, from anybody?

A. No.

Q. Did you always live there, you and your father?

A. Yes, sir. i

Q. Were you living in your house near the school

there?

A. I lived over at my Clark house; when Mr. Berry

came, no white man there.

Q. No white man? A. No.

Q. Did Mr. Berry ever try to make you go away?

A. No, sir.

Q. Was your father living on the far side of the creek

when Berry came?

A. No, he died four years before Mr. Berry came. I

lived there when my father died.

Q. Where was Charlie Dickson's house when Mr. Berry

came there?

A. Charlie Dickson's house that on (pointing to a

house near the word "high" on the near side of the creek).

Charlie Dickson got two houses in Ketchikan.

Q. Where was the other one?
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A. Where my father had been living; that house there.

Q. Do you mean the house near the wharf?

A. Yes, sir, that wharf now.

Q. Was that a log-house or a bark-house?

A. No, a log-house. Indian lumber.

Q. Did you hear Mr. Berry make the bargain, with

Charlie Dickson, to buy his log-house?

A. I know that. I seen him.

Q. Did you hear their talk?

A. I hear talk. Me stand up there and Charlie and

Mr. Berry.

Q. Was that talk about selling the log-house?

A. Yes, just log-house.

(Objected to as leading, incompetent and immaterial

and asked for the purpose of contradicting a written in-

strument under seal, which cannot be done, and does not

come within the issues triable on the pleadings in this

case.)

Q. Did Charlie sell him any more land than just

around the log-house then?

(Objected to as suggestive of the answer; the Indian

is intelligent and speaks English, and it also tends to con-

tradict. Written instrument under seal.)

Q. How many Indians lived on the upland near Ketchi-

kan creek when Berry came there?

A. Whole town, maybe a hundred ; maybe two hun-

red, because Ketchikan all Indians then.

Q. Is Ketchikan an old town? A. Yes.
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Q. That was when Mr. Berry came there, there was a

hundred Indians? A. Yes, sir.

Q. Have Indians lived there on each side of the creek

next to the beach ever since that?

(Objected to as leading, suggestive and repetition.)

A. No, sir.

Q. I guess you don't understand the question; have

there been Indians living there all the time since?

A. Indians lived all the time since.

Q. Ever since Berry came there? A. Yes, sir.

(Same objection as above.)

Q. How many Indians are living there now?

A. Same; all time Indians.

Q. About how many along the beach on each side of the

creek; I mean just the men?

A. Just the men, oh maybe—well that house youmean?

Q. No, about how many Indians live along here, In-

dian men; I don't mean children and wives; I only mean

Indian men; about how many Indian men with families

live along here now? A. Oh, about four.

Q. How many Indian men with families live over on

this side now?

A. Oh, it's eight houses; just two on the other side of

the creek.

Q. Indians live in all of them? A. Yes, sir.

Q. Were there many Indian houses there on each side

of the creek, when Berry came to the country?

A. Yes, sir.

Q. flood many Indian houses? A. Yes, sir.
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Q. When Berry came to the country, were the Indians

fishing down here (indicating on each side of the creek

on the tide flats)?

(Objected to as being leading and suggestive.)

A. Whole town all Indians; all Indians fishing.

Q. What did they do with the fish?

A. Smoked them.

Q. To eat in the winter? A. Yes, sir.

Q. Did you ever sell fish to other Indians; smoked

fish?

(Objection as last above.)

A. Yes, sir, some men he would be smoking; another

he would be another man fishing; winter time all the

same now.

Q. All the same white man? A. Yes, sir.

Q. Did the Indians cut down trees and clear up the

brush along there (pointing to the plat on each side of

the creek, at high-water mark)?

(Same objection as last above.)

A. Yes, sir, Indians cut down.

Q. Who built the bridge across Ketchikan Creek?

A. Indians; just finished half when Mr. Martin came

around; he wanted collection for Indians. Indians got

hunting, he says and fishing and have to have collection

for white man. Indians took up collection for Mr. Martin

Q. Had the Indians built part of a bridge before Mr.

Martin? A. Yes, sir.

Q. Where was, whereabouts, what part was that bridge

built on?
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A. That's Ketchikan Creek. Indian built that one-

half. Well, Mr. Martin, he very Indian collection Indian

going hunting no time go across that creek; he says, got

to have money yet no collection Mr. Martin, no let us go

over the bridge. After one man he asked where's that

money; I go no across.

Q. Then the Indians paid him money, that is to Mr.

Martin to build that bridge with? A. Yes, sir.

Q. Was it Indians on this side of the creek (indicating

the far side) on that side that paid the money to

Martin? A. Both sides Indians.

By Judge WINN.—Of course it will be understood that

I enter the same objection to all of thesie questions

along there, as leading and suggestive.

Juneau, March 7th, 1901, 9:30.

TONGASS GEORGE, recalled.

Interpreter Levy being unable to come to the court as

interpreter, on agreement of counsel, George, an Indian,

was sworn as a substitute interpreter.

By Mr. FOOTE.—I only have a few1 more questions for

George.

Q. Well, George, when Berry came to Ketchikan about

how many Indians were there there then?

(Objected to as the witness has already testified there

were from one to two hundred Indians.)

(Witness speaking to the interpreter in Siwash.)
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By Mr. MARTIN.—He says he's got through talking

with the whites and he don't want to talk any more in

English.

By the REFEREE.—You talk good English, George;

there's no reason why you can't go ahead.

(By Mr. FOOTE.)

Q. Well, how many were there when Mr. Berry came

there; about how many? A. Well, over ten.

Q. About ten? A. Yes.

Q. Well, were there more there then than a long time

ago, before Berry came?

A. No, sir, I tell yesterday, there were lots of them

then.

Q. Whole lots then? A. Yes, sir.

Q. How many Indian houses, George, were there on

each side of the Creek when Berry came?

(Objected to for the reason that it was gone over yes-

terday and simply encumbers the rcord.

)

A. Six.

Q. Was the collection that the Indians paid in for the

bridge, was that money spent for anything else but the

bridge, George? A. No, sir, all the bridge.

Q. Did you ever hear of that money being spent for

any other house or schoolhouse, or anything else?

A. No, sir, that time no schoolhouse here.

Q. Who cut down the trees along on each side of the

creek and the underbrush and made the trails?

(Objected to as leading and repetition.)

A. Andrew.
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Q. Is Andrew an Indian man? A. Yes.

Q. Look at this map, George. Does this map show

right about the houses and the bridge, and the creek, does

it show good?

A. Yes.

Q. That map is right, is it?

A. No, good.

Q. Well, it's good, you say?

A. Yes; got that all on.

Cross-Examination.

By Judge WINN.—Did you ever live over at George's

Inlet? A. Me live?

Q. Yes, sir. :

A. Yes. sir, T live there.

Q. How long did you stay there?

A. Oh, long time ago. My uncle, he's at George's

Neck; he dead now—Martin know all about that.

Q. Martin knows you live there, does he? Mr. Mar-

tin also knows that you lived over there and you made
hootchinoo and brought it over to Ketchikan to sell,

don't he? A. No, sir.

Q. Didn't you go away from Ketchikan and stay away
from there a long time to keep away from the custom-

house officials and to keep them from arresting you for

making hootchinoo and selling it to the Indians?

A. No, sir.

Q. And didn't the custom-house officers take the

hootchinoo away from you?
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A. All that whisky h0 gave uie in the store.

Q. Who, Mr. Martin?

A. Yes, sir, in Ketchikan; me no make hootchino;

he gave mie, and three other men, his partners gave me,

and all Tongass, for money, in the store.

Q. They gave it to you in the store?

A. Yes, sir.

Q. And then you went and sold it to the Indians, is

that it? A. No, sir.

Q. What were you going to do with it?

A. What?

Q. With the whisky? A. What whisky?

Q. That you say Mr. Martin gave you?

A. I mix it, in Ketchikan.

Q. You say Mr. Martin gave youl wihisky—what were

you going to do with that whisky—drink it yourself?

A. Yes, isir, all myself.

(The last three questions are objected to on the ground

that they are not proper cross-examination.)

Q. Then the custom-house officers caught you with

the whisky and you ran away from Ketchikan and stayed

a long time, didn't you, George?

(Same objection as above.)

A. No, sir.

Q. And went to Wrangel, didn't you?

A. Me come to Wrangel all the time; this Wraiugel

man; he see me, hunting Wrangel, and sometimes three

months. Mr. Martin come back to Ketchikan he have

house and I have house Ketchikan. Me no run away.



256 Joint F. Heehman et al.

(Testimony of Tongass George.)

Q. How long did you stay in Wrangel?

(Same objection a/s last above.)

A. Me stay all the time. Me come back, hunt Wran-

gel, sell salmon.

Q. Did you stay one year at Wrangel?

A. No, sir, me no stay a year. Whole lots me away,

sixteen years, go away from Wrangel. We go down

salmon fishing.

Q. Are you married—got a wife?

A. Me married and got wife.

Q. Where does she live? A. She's dead.

Q. When did you live with your wife at Wrangel?

A. Wrangel, yes sir; Mrs. Jack's.

Q. Were you married in Wrangel?

A. Yes; before Jack's wife, my wife.

Q. What Indians paid money to help build that

bridge across Ketchikan Creek?

A. All Indians; that Indian, here now.

Q. Did you pay anything?

A. I helped my ha'nds.

Q. You helped to work?

A. Yes, worked posts; I use no collection; he going

to walk over.

Q. You worked—no money, but worked?

A. Me work.

Q. What other Indians now, giving the naunes, paid

the money to build that bridge; <nve me the name of

a solitary Indian, will you? Giving the names—what

did vou call them?
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A. Well, I show you now. Me no mistaken once.

Q. Give the names—that's all I want.

A. Well, I help you; Johnson one.

Q. How do you know that Johnson gave money to

help build that bridge?

A. Know? I see him.

Q. Who did he give that money to?

A. Billy Williams. Mr. Martin make boss Billy

Williams.

Q. He gave the money to an Indian by the name of

Billy Williams? A. Yes, sir, Mr. Martin boss.

Q. Did Billy Williams work for Mike?

A. Yes, sir.

Q. And Johnson gave money to Billy Williams?

A. Yes, sir.|

Q. Name another now that gave money for that

bridge? A. George Andrews.

Q. How much money did he give?

A. Each man dollar.

Q. Did you see him?

A. Yes, sir, me see him.

Q. Did you go all around with him to see who gave

money? A. Yes, sir. all houses.

Q. Went around with Billy Williams, did you?

A. Yes, sir.

Q. What did you go around with him for?

A. No, sir; me stay on wharf with job.

Q. Then you didn't see tliis last Indian give his dol-

lar, did vou? A. Yes, sir.



258 John R. Heck-man et al.

(Testimony of Tongass George.)

Q. Where was he when he gave it?

A. His house next to Martin house his name John.

Q. Was Mike Martin there when the Indian gave

money to Billy Williams?

A. Yes, sir, him there.

Q. He was present at the time? A. Yes.

Q. Give the name of another Indian who gave

money? A. Why Johnny.

Q. Johnny's here, now is he?

A. He here now, yes, sir.

Q. Who did he give the money to?

A. Billy Williams, Mike make boss Billy Williams.

He boss to fish Mike Martin, he take that boy to fish

and make boss.

Q. Well, never mind; I don't want any speeches, just

answer my questions. Where was he, that last Indian,

when he gave his dollar, near Martin's house?

A. Martin's house.

Q. And yon saw him give the money, did you?

A. Well, it's my brother, he told me.

Q. You didn't see him, then, give the money?

A. Yes, me see him go down in pocket and give dol-

lar.

Q. Who did he give it to?

A. Billy Williams, Mike make boss Billy Williams.

Q. Where were you at the time?

A. Yes. sir, down on beach, with wharf.

Q. Now name another Indian?

A. Lots Indians got no money; he's got to work.
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Q. Then that's all you know about, is it?

A. No ; lots Indians, old mien, no money, got to work.

Q. So your went around with Williams to collect the

money? A. No, sir.

Q. Didn't you go with him? A. No, sir.

Q. Then how came you to know or to be there every

time that an Indian gave Billy Williams money; were

you going around to isee? l

A. No, I see on the beach, way down there.

Q. Were they all Indians on the beach?

A. No, he make Billy boss; me no boss, me no take

collection, Indian give Billy money collection.

Q. But you was there all the time the Indians were

giving the money?

A. Yes, I got job on the wharf—on the beach.

Q. And the Indians were down on the beach—how

many? A. Oh, lots of Indians.

Q. Two hundred?

A. No, not two hundred, maybe fifteen, ten.

Q. Working there for Mike Martin, were they?

A. No, sir, working for herself.

Q. What doing?

A. On the wharf, sidewalk, crossing creek.

Q. Who made the sidewalk there?

A. Indians make it, I tell you yesterday. Indian

going hunting and water in the creek; that's all I know.

Q. Well, we're talking about building the bridge.

That's the walk that Martin built you're talking about?



260 John R. Heclcman et al.

(Testimony of Tongass George.)

A. Yes, that one cross creek. Well, that's all I

know.

Q. Did you ever have a house down at George's In-

let? A. Yes, sir.

Q. Who did you sell that to? A. Nobody.

Q. Got it yet? A. No, he burned up—fire.

Q. How long ago did you have a house at George's

Inlet? A. Long time before Ketchikan.

Q. You lived down there in a house before Ketchi-

kan? A. All time; I sell Berry fish in my creek.

Q. You lived down at George's Inlet in a house, and

sold fish a long time before there was any Ketchikan,

and you sold those fish to whom?

A. Before Mr. Berry, I sell fish to Mr. Heekman.

Q. How long ago was the house burned up at

George's Inlet?

A. Well, my house burned up seven years.

Q. Have you been down to George's Inlet to catch

fish since your house burned to catch more fish?

A. No, sir.

Q. How long ago was it there was two hundred In-

dians at Ketchikan, George?

A. Me tell that yesterday.

Q. Yes; how long ago has that been?

A. Well, you know how long Indian live here—you

know that?

Q. Well, I'm asking you?

A. I ask you how long Indians live here?

Q. Now, hold on; I atsked you how long ago it was
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that two hundred Indians lived at Ketchikan; you said

yesterday there was two hundred Indians there one time

—how long ago was it?

A. Well, before Mr. Berry; lots of Indians.

Q. Well, you said you was thirty-nine years old,

George, and something took place about seven years

ago; now I want to ask you how many years ago it was

there was two hundred Indians living at Ketchikan?

(Objected to as repetition.)

Q. Now, just answer the question, George.

A. Well my father tell me—me no tell how many In-

dians before. My father tell me whole lots of Indians,

maybe two hundred that time; me no see them that time.

Q. That was 'before you were born, then, that these

two or three hundred Indians were there. You said you

wasl born in Ketchikan, didn't you, and it was before you

were born the two hundred Indians 'was tlhere—your

father told you this, didn't he?

A. No, sir, me no tell same yesterday.

Q. Well, were tlhere two hundred Indians there after

you were born. A. Me no tell yesterday.

Q. Well, you don't know anything about that two

hundred Indians except what your father told you now,

do you? A. Yes, sir.

Q. And when Berry was there, didn't Berry build

some houses for Indians on this land, some of them that

worked in the canneries? A. No, sir.

Q. He didn't build any, that right?

A. No, sir.
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Q. You swear to that now, do you—so we can get

it real good; Mr. Berry didn't build any houses for the

Indians who were working for him—that's right, is it?

A. One house Berry built for boys; Air. Berry he build

house about a month me buy; he sell me, 1 buy.

Q. You bought the house that Berry built, is that it?

A. He build one house as boys house ; a month after

he start after me by Mr. Martin, me buy his house.

Q. Why is it, George, that you didn't have any Totem

Poles over at Ketchikan if that was the Indian Village;

people have Totem poles at their villages, don't they?

A. Which one?

O- I say these Indian villages, Metahkatlah, Old Ton-

gass and at Wrangel, and all those Indian villages, the

same kind of Indians you say live at Ketchikan, have

totem poles, don't they? A. Yes, sir, all time.

Q. Why didn't you build some over at Ketchikan,

George?

A. Winter time, Old Tongass lots of totem poles.

Fish time, Ketchikan. White man call that Ketchikan

—who called that Ketchikan—you know?

Q. No. A. Indian call Ketchikan.

Q. Well, the Indians lived down at Old Tongass, and

they just go up to Ketchikan to fish, and had their totem

poles down at Tongass, is that right?

A. Well, totem poles all old, Indians use logs; now

he now use log—make stone. Mr. Martin he knows

that.

Q. Well, that was all I wanted to know, George;
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they have totem poles down at Tongass, the Indians, and

they all come up to Wrangel to do their fishing, and

they didn't build totem poles at Wrangel—I should say

Ketchikan, at all? A. Who, me?

Q. No, no, all the Indians? A. No.

Q. Well, why is, George, they didn't build totem

poles at Ketchikan?

A. Well, Indians buy no salmon as white man buy.

You know you take property, just you take; Indians

long time take to place town; one live houses, and one

through Ketchikan, just live houses too. Now all just

same Wrangel, and just same Juneau and just same

Sitka—you ask this man here—they take to towns, all

time Indians.

Q. The Indians take to the towns? A. Yes.

(The last three questions are entirely objectionable as

not cross-examination.;

Q. Then there's a town called Old Tongass, and a

town called New Tongass, and then there is the town

of Ketchikan, arid some Indians have property in the

two towns. Now, did any of those Indians have prop-

erty in the three towns.

(Objected to as not proper cross-examination,.)

A. Well, no Indian three towns, only two. Ketchi-

kan all same that large, and property in his name. You

want to show you all three, his name I show you. Well,

that's all I know; I don't want to make too mucin lie;

just all I know.

Q. Just a little lie—that's it, is it?
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A. Yes, sir, all I know. You want to make out

somebody told me Ketchikan, by me talk—no, no!

That's all I see.

By the REFEREE.— Nobody told you toisay anything?

A. No, no. Next time I don't know. He can't use

that.

Redirect Examination.

By Judge FOOTE.—Is there an Indian totem pole at

Ketchikan now George? A. Yes, sir.

Q. Where is that—close to the creek, or where?

A. No, no, way down, totem pole close to this house

(pointing about halfway between the schoolhouse and

creek).

Q. Did the Indians build that totem pole?

A. Yes, sir.

Q. Is the Billy Williams' house there now, George

—

is Billy Williams' house tthere now? A. Yes, sir.

Q. George, when you said part of the time you were

at Wrangel, would you go back to Ketchikan?

(Objected to as leading and suggestive in the extreme.)

A. My house, yes.

Q. Was Ketchikau or Wrangel your home?

(Same objection.)

A. Ketchikan.

Q. The house that Billy Williams had, where was

that? Point on the map where that was.

A. Billy Williams' house now close to totem pole.

Q. Is that the old log-house he had when Berry came?

A. Yes ; that in here now.
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Q. (Pointing to near the sehoolhouse.) Was that

house there when Berry came?

(Objected to as leading.)
,

A. Yes, sir; and two houses here, and one here

(pointing first to a point between thel little bench in the

creek, and second to near the mission school).

Recross-Examination.

By Judge WINN.—Is that the same log-house that

Charley Dickson sold to Mr. Berry, you're talking about

mow? A. Well, that's all I know.

Q. Well, do you know or do you not know that this

house you're talking about, being the Billy Williams'

house, is the same one?

A. Not Billy Williams—Jimmy.

Q. Is that the same house old man Dickson sold to

Berry in a deed?

A. I don't know, that 1 can't me tell.

Q. Did you ever know any Indians down there to

build log-houses, or do they build houses with shack

boards and other things?

A. Before white man; two houses here no\w, all old

boards now. \

Q. Which house? A. Log-house.

Q. Charley Dickson's house?

A. Yes; Charley house.

Q. Now, you said some Indians built log-houses there

before white men. Did you see the Indians build the

houses there before the white men? A. I see him.
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Q. Give ine the name of them?

A. Jimmy Williams, I see his house. All that one

man, he's dead now.

Q. You were there at Ketchikan before Berry came

there, were you? A. I got two houses there.

Q. And saw those Indians build those houses—were

you right there, and isaw them work?

A. I got house to me see; that time I got two houses.

Q. Give me the name of the Indians who were living

at Ketchikan when Mr. Berry came there, and before he

came there—can you give me the name of them?

A. Well, Cape Fox John, and Johnson, and Charley

Dickson, and George Andrews, and Johnson—oh, lots of

men, dead now: that's all I know before Mr. Berry built

house there.

Q. Now, how long were they there before Berry com-

menced working on his cannery—how many years before

Berry?

A. Oh, just all time; me can't tell how many years;

just old town. That's all I know. Me no count years.

Q. Did you have amy talk last night with Mr. Foote

about what you were going to testify to-day?

A. No, sir.

Q. See him last night at all? A. No, sir.

Q. Have you ever had any talk with Mr. Foote at all

—this gentleman here?

A. Me no see before; I know this house—me can't no

talk—my friends .here talk about that.
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Q. Did you ever have any talk with Mr. Foote or Mr.

J. R. Heekman about what your testimony would he be-

fore you came in| here to tell what it was?

A. No, sir.

Q. Did you ever at any time have any talk with Mr.

J. R. Heekman or with Mr. Foote about what you would

say when you eame into court before the Judge here?

A. Well, that's; all I know; me no used for story—

I

know that.

Q. I know, but you told all this story to Mr. Foote and

Mr. Heekman before you came here to tell it?

A. Me come court?

Q. Yes, sir. \.. Yes, sir.

Q. How many times did you tell it, George?

A. Only one time, that's all.

Redirect Examination.

By Mr. FOOTE.—You told Mr. Heekman just what you

know about this, didn't you, George, you told Mr. Heek-

man what you know about it?

A. Yes, sir; I told Mr, Heekman me no Ketchikan,

that's all.

Q. Did you tell Mr. Heekman just what you knew

about Ketchikan? A. Yes, sir; sure.
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JOHN NOWESKI, a native Indian, being by and

through the said Interpreter first duly sworn, upon his

oath testified as follows:

Direct Examination.

By Judge POOTE.—Where do you live, John?

A. Ketchikan.

Q. How long have! you lived at Ketchikan, John?

A. Well, before I was big my friends been down

there and my father stayed down there. When I was

young like that! before Mr. Berry come up we just going

to fix, make dried salmon down there. My grandfather

down there, I just stayed with them, my father and

grandfather.

Q. Was that at Ketchikan?

A. Yes; in Ketchikan. J

Q. Was you born there?

A. Yes; I was born for when my father's young,

Q. You was born there?

A. Yes, sir; when my father he's out hunting.

Q. When your father was1 away hunting?

A. Yes, sir; for outside of the Ketchikan Island.

Q. How many years have you lived at Ketchikan,

John? A. Just now?

Q. How many years have you lived at Ketchikan

—

+hat is, how many years has it been since you first com-

menced to live there?

A. I was living down there to my gradfathers, he

told me before he was deald

—

(Counsel for plaintiffs objects to what he was told.)
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A. —he don't know for how many years, he was then

a man you know, the time he was dead five years ago.

My grandfather, I heard for what he's told me, and what

he told me I know it very well about Ketchikan.

Q. Do you live at Ketchikan now?

A. Yes; I got new house down there now.

Q. How long have you lived at Ketchikan, John?

A. I was there twenty-four years now. I don't know

exactly, I can't tell you before my father was young

when I was young, I was with him down there.

Q. Do you understand my question; I wan't to know

how long you have lived down there, not your grand-

father—how long have you been there?

A. Before Mr. Berry is coming.

Q. You lived there

—

A. Yes; we fixed to dry salmon there.
,

(J. I'll ask you, John, to look at this map—indicating

Defendants' Exhibit "A"—where do you live on that?

This is the creek, this is the bridge, now where do you

live on that map?

A. My grandfather's got a house down there before I

was young, right down there.

Q. How far from the bridge is that?

A. (Pointing to a place on the Ketchikan side of the

creek.1 Right down there, this little house. I moved it

now; I've got a house right down here. (Now pointing

to a place on the other side of Ketchikan Creek on De-

fendants' Exhibit "A," just above the A. P. A. platform.)
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Q. Now, how many feet, steps away from the bridge

is your house—how many feet, or steps?

A. Well, I don't measure about that.

Q. Well, about how many?

A. About, it's far from eighty feet—over eighty feet,

is it?

Q. How far isl your father's house from the bridge?

A. Eight in here before

—

Q. About how many feet is that from the bridge?,

"

Q. Abaut how many feet is that from the bridge?

A. I didn't measure that, too.

Q. Well, state about how far?

A. Just about as far from me to that

—

Q. No, no, I want about how many feet? How many

feet was your father's house from the bridge.

A. A couple hundred and fifty feet, from the beach

to here.

Q. Are all those houses at high water mark, right on

high water mark, are they?

A. No; on the beach here, the one from right close

to the isand.

Q. Close to the high water?

A. Yes, close to the, on up at} the hill, you know.

Q. How many Iudians live along on each side of the

creek right close to the sand? A. Now?

Q. Yes

.

A. All those houses belong to Indians now. I don't

know for how many in it, and these ones I don't count it.

Q. About how many Indians now?
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A. This one for belong to one man, and they live

four with him, to stay in there. The one for about

John's house for about five with him, and one for four,

this one. There's lots of them dofwn there for whole

winter, Indians.

Q. Well, could you make a guess, about how many

Indians? Just as near as you can remember?

A. I don't know for how many; I didn't count it yet.

There's over twenty men now.

Q. Have those men got their families with them?

A. Yes, lots of childr-ens for each man, lots of family.

Q. For about how many years have the Indians, lived

along there, close to the sand on each side of the creek?

A. Well, my grandfather, he's got a forge (fort)

down there before, and about three-fourths down there

before. (Indicating a point on Defendants' Exhibit "A"

near the Wharf and a point near the bridge on the Ketch-

ikan side, and a point near the bridge on the opposite

side.)
,

Q. About how many years have the Indians lived

there on each side of the creek—have they lived there

long now?

A. Yes, before Mr. Berry come up, we make it dry

salmon. We was down to Fort Tongass for winter time.

Springtime we come up to) make salmon.

Q. And lived there?

A. Yes, sir; and smoked salmon down there.

There's no houses but six or eight before surveyors came

up.
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Q. Your people caught salmon on the beach there?

A. Yes; we gotj hooks to catch salmons on the beach

down there.

Q. What did you do with the salmon when you

caught them?

By the REFEREE.—You dried salmon down there,

didn't you?

A. Yes. sir. If a man's got a show that salmon,

they buy it off the ranch, you know.

By Mr. FOOTE.—Did you keep all the salmon your-

self?

A. Yes, sir, we caught it to eat it you know; Indians

do that before. We always do like that now.

Q. Do you ever sell any salmon?

(Objected to as leading and suggestive.)

Q. Well, who cleared off the trees and the under-

brush near the creek there?

(Objected to as leading and suggestive.)

A. For Indians. We cut the trees down there, and

down there, on that side—for Indians to do that. (In-

dicating on the opposite side of the creek near the

bridge.) Our grandfathers clear off tftiat side, and this

one. (Indicating on the other side of the creek.) My
grandfather's got a fort down there before, and Hve

claim it and cut down all trees down there now.

Q. Now, did any white men ever cut or make trails

down here along the creek?

By the BEFEREE.—You know what a trail is—path

to walk in?
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A. Yes, one; we got a piece of trail down there; we
fixed that, half of it. (Indicating the bridge on Defend-

ants' Exhibit: "A.")

Q. When did you fix that bridge—how long ago?

A. Oh, not very long; we fixed posts down there; and

after we collected both of the money to buy some lum-

ber, you know, we gave it to Mr. Martin's Indian, he col-

lected it, after we are going to hunt; and after we come

back from hunt we all go to Ketchikan, and we meet

(made) that bridge down: there.

Q. Did the Indians—who built the houses down near

the creek—did you pay any money for that land?

(Objected to ais leading.)

A. No.

Q. Who owns that land on or near the sand there on

each side of the creek?

(That is objected to; that is the question to be decided'

by this litigation, and calls for the! conclusion of the wit-

ness. Withdrawn.)

Q. How many fish did the Indians catch there on the

beach, John?

A. Sometimes for thi'ee hundi'ed—over three hun-

dred, for each man.

Q. Did you ever pay anybody anything?

A. For those salmons?

Q. For letting you fislh| on the beach there?

A. No.
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Cross-Examination.

By Judge WINN.—John, you're kind of an agitator

down there—kind of a leader, that is, and do a good deal

of talking about the Indians ought to have this thing

and! ought to have that thing—kind of a chief?

(Objected to as not cross-examination.)

Q. You're kind of a chief, high muck-a-muck man

among the Indians—now answer, you know what an

Indian chief is, don't you? A. Yes.

Q. Aren't you some kind of a chief among the Indians,

tell them to do things, and so on.

A. No.

Q. Now, you remember when they had a meeting,

John, down there, don't you, these sarne Indians who

were living along in those houses there! next to the creek

there, and Mr. Martin was at that meeting, and a Hyu

Lawyer, big smoothfaced fellow, and it was talked over

about whether or not Mr. Martin would permit the In-

dians to live down there, and it was agreed the Indians

should stay there, and Martin and Clark said they could

stay there, you remember that, don't you?

(Objected to as not proper cross-examination.

)

Q. You was at that meeting, were you. Didn't you

get a deed from this man Martin where your house is on

Ketchikan Creek—get a paper from this man Martin?

By the REFEREE.—Did Mr. Martin give you skook-

uiii paper? A. Yes.

Q. What for?
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A. Well, tliose paper, I don't know for a thing. It

belongs for a Judge in Juneau, and to another man in

Sitka. I don't understand about those paper—see—

I

don't understand very much of this deed.

Q. You go and see Mike Martin, didn't you, and he

go and show you where to stake out house, where your

house is, and you get paper, and that paper put on rec-

ord now, isn't it?

By the REFEREE.—Skookum> paper put in book?

A. Yes, he give me that paper you know; he give it

to me all right. Well, I don't understand about that

paper.

Q. Now, stop right there, sir; now, didn't you go up

to Mike Martin's place—you know Mr. Grant, white

man—George Grant—you know him? A. Yes.

Q. You know Mike Martin, too, don't you?

Q. Yes.

Q. You know when these Indians wanted to live

down Ketchikan Creek, he go up and see Mike Martin,

and Grant was there, and some other white men, aud

lots Indians-two or three years ago. They go and see

land, and then they talk, and you talk, and Mike Mar-

tin talk, and he tell you and the other Indians he let

them live there, he didn't want to disturb them, just let

them live, and after'wards he gave you a deed, do you

remember that?

A. I know he! gave me deed, but I don't know what

deed is that.
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;

Q. Do you know anything about this meeting I ask

you about? A. No, sir.
i

Q. Wasn't you ever there? A. No.

Q. At the sehoolhouse, weren't you there with lots of

Indians, and white men, Grant? A. Yes.

Q. Yes, and some white people were there, and this

man watched you there at the meeting, when they were

all talking about houses and lands, saw you there?

By the REFEREE.—'When he asks you a question

and you don't understand, you needn't answer the ques-

tion; just tell him you don't understand. Whenever you

don't understand, you just tell him you don't under-

stand.

A. Yes; I don't understand.

By Judge WINN.—You know two or three years ago,

John, they told you this man Martin was going to drive

you away to Tongass or somewhere, you know Indians

talked about that?

(Objected to as not cross-examination.)

A. No.

Q. You know where the sehoolhouse is now at Ketchi-

kan? A. Yes, I know.

Q. Were you ever in that sehoolhouse?

A. Yes.
,

Q. Been in there with some other Indians?

A. Yes, sir.

Q. And white people? A. Yes, sir.

Q. What do you go in there for, what did you go in

there for. A. We pray to God in there.
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Q. Now, didn't you go in there once when you didn't

go to pray to God, but went there to talk about the land

and houses where the Indians live?

(Objected to as not proper cross-examination.)

A. Yes, sir, there's a schoolhouse down there.

Q. Then those Indians who lived down here, and all

Indians in Ketchikan, about two or three years ago, all

go, or some go, to schoolhouse and Mike Martin there,

and he's in schoolhouse, and Grant there in schoolhouse,

and other men and lots of Indians?

A. Martin not go to schoolhouse—down to village.

Q. Did you ever go to the schoolhouse with white peo-

ple and other Indians for anything except to pray to God?

Well, I guess you better swear this interpreter so as wecan

get something out of this man.

GEORGE, an Indian, being first duly sworn to inter-

pret said case, testified together with said witness as

follows

:

Q. Now, George, I wish you would ask him if he and

some white people and a lot of Indians didn't have a

meeting at the schoolhouse two or three years ago, and

talked over about Avhether Martin was going to put them

off this land, or let them stay there?

A. He didn't go to that meeting.

Q. Ask him if he was ever at a meeting in that school-

house in which it was talked over with the Indians about

as to whether or not they was going to live down there

along next to Ketchikan Creek, or whether Martin was

going to put them off?
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(Objected to as not proper cross-examination.)

A. He said this winter he went to one of them meet-

ings where they had made up a collection for some money
to pay some lawyers this winter. That's last winter.

Q. Ask him what lawyer it was they made up the

money to pay? A. Ingersoll.

Q. Now I want him to answer me yes or no, whether or

not he was ever at a meeting in this schoolhouse he

speaks about some two or three years ago, or any time,

in which it was talked over among the Indians and white

people about whether or not the Indians was going to

still continue to live in Ketchikan around Ketchikan

Creek, or whether Martin was going to put them off?

(Same objection.)

A. He said, no, he didn't go.

( Without interpreter.

)

Q. Now, John, have you got a place at Tongass, a

place down at Tongass, too? You understand me, sir—

a house down at Tongass?

(Objected to as not proper cross-examination.)

Q. Say, John, look at me now, you understand me per-

fectly. Have you a house down at Tongass—you know
where that little town of Tongass is, don't you?

A. Yes, sir.

Q. Have you a bouse down there? A. No.

Q. Now, they used to live down at Tongass in the

winter, and in the spring at Ketchikan—didn't you say

that, that you hunted and fished at Ketchikan in the

summer? A. Yes, sir.
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Q. They have got totem poles down at Tongass haven't

they—you know what totem pole is?

A. No, I don't understand it what it is.

By the REFEREE.—You know totem poles, John?

A. No.

By Judge WINN.—Don't you know that you made

little totem poles yourself, and sold them yourself, small

ones, about that long—haven't you done that yourself?

A. Well, interpreter's all right for me; I'm going to

tell for the truth.

By the REFEREE.—Didn't you make little totem poles

Sell them to people, tourists; make them with a knife?

A. What is it for totem poles? I don't know it. I

don't know what it is to talk for English.

By Judge WINN.—John, you know what these big, tall

poles are, bear's face, and eagle's face, and they are all

cut out like that? A. Oh, yes, yes, sir.

Q. Yes, yes, God bless you ! You and I agree for once,

John. You call those totem poles now, don't you?

A. Oh, yes, I understand pretty well.

By the REFEREE.—You have made them, John? .

A. Yes, sometimes I make it.

Q. By Judge WINN.—Are there any totem poles at

Ketchikan—any big ones?

A. Yes, one on each one. And there are lots at Ketchi-

kan Island.
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Q. When did they put that one at Ketchikan, how

long ago? A. For those totem poles?

Q. Yes. A. Not very long.

Q. And how long have the totem poles been at Ton-

gass? A. Oh, if any time before Tongass.

Q. They have been there a good while now, haven't

they?

A. Yes, sir, I was twenty-four years now.

Q. At Old Tongass? A. Yes, sir.

Q. They have been there ever since you can remember

haven't they, those totem poles?

A. Yes, sir. If an Indian stayed, we go and make

totem pole. We don't buy it for Martin. That makes

all totem poles.

Q. If the Indians are going to stay in a place, then they

put. the totem poles up, is that it?

A. Yes. We don't buy for marble then like white

man. For last year we buy the marble. Four or five

years ago we don't know that to buy for marble.

Redirect Examination.

By Judge FOOTE.—Now you put marble monuments

over your dead? A. Yes, we do it that.

Q. You don't put totem poles over your dead now?

A. No, we don't do that now.

Q. These small totem poles that you make, do you

carry them around with you? A. Yes.

Q. You may have a whole lot; can you have a whole

lot of small ones in your house at once?

(Objected to as immaterial.)
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Q. Have you any dead people buried near your homes

there at Ketchikan?

(Objected to as immaterial, not proper redirect examin-

ation.)

A. Yes, sir, now lots of Indians buried there now.

ANDREW, a native Indian, being first apprised of the

nature of an oath, and through George, the aforesaid

interpreter, duly sworn, on his oath through said inter-

preter testified as follows:

Direct Examination.

By Judge FOOTE.—What is your full name?

A. Andrew.

By the REFEREE.—What's your Klinket name?

A. On Du Qua.

By Mr. FOOTE.—Where do you live?

A. Ketchikan.

Q. How long have you lived there?

A. He says he's lived there a long time, and that's

his forefather's town.

Q. About how many years?

A. He says he was born there.

Q. Did you live at Ketchikan when Mr. Berry came

there? A. He says he was there.

Q. Has he been at Ketchikan ever since Berry came

there?

A. He sells salmon to him. Every summer he's been

there since Mr. Berry came there.
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Q. How many Indians were at Ketchikan near the

creek when Mr. Berry came there?

A. He said there must be about somewhere near a

hundred, there were not many of them.

Q. How many Indians are living there now?

A. I counted eight houses there besides what has come

up and gone away. They left about eight.

Q. Do you mean eight men besides what are here now?

A. That's what are there now besides the men.

Q. Have those men families?

A. Yes, they have families.

Q. Do their families live there?

A. They are living there.

Q. How many Indian houses are there on the creek

near the beach?

A. He said he counted those that had houses there

a little while ago, those that had houses there.

Q. Well, let him answer the question then—how many

houses?

A. There's thirteen houses there, and some smaller

shacks.

Q. Are those houses on each side of the creek—both

sides?

A. Yes, there's houses on both sides of the creek.

Q. Who cut the timber and cleared the brush from

there?

(Objected to as leading and suggestive.)

A. They done it—the Tongass Indians.
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Q. Who made the trails along near the creek on the

beach? A. They made the trails themselves.

Q. How was the bridge across Ketchikan creek built?

A. He said it was built just the way a bridge should

be built.

Q. Who built the bridge?

A. They did; he said that John and he was paying for

the labor.

Q. Who does he mean by John?

A. Cape John Fox. i

Q. Is Cape Fox John an Indian?

A. He's an Indian.

Q. Did he live there when the bridge was built?

A. He was there, building the bridge with him.

Q. Who used the bridge most?

A. He says they used the bridge. They collected the

money and gave it to Mr. Martin.

Q. Who do you mean by they?

A. They mean themselves, the Indians he says.

Q. Did you ever pay any money for the land where

your houses are, the Indian houses are?

(That's objected to. I haven't asked about any other

Indians.)

A. No.

Q. Where is your house on this map (indicating De-

fendants' Exhibit "A"). Tell him to point—show him

this is the creek, this is the bridge, here's the town, and

then tell him these red marks are Indian houses; which

one of these houses is his house?
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A. He said it's about here somewhere; he paid an

Indian to trim the trees down, and it's on this side here.

(Indicating a point on the Ketchikan side of the creek.)

Q. About how near the creek is his house?

A. He says it's pretty close; Johnny's hause is first

from the bridge, and then William's, and then his.

By the REFEREE.—That would be the) third from the

bridge?

A. Yes. (Indicating third from Ketchikan end of the

bridge.

)

Q. Have you got another house on the other side of

the creek—now, I mean?

A. No, he says he hasn't got no house on the town

side of the creek; he's got a house on this side. (In-

dicating the far side of the creek.)

Q. Is your house close to the sand of the beach?

A. He says the tide comes right up to his steps.

Q. Who owns all the houses along close to the tide,

near the creek, on both sides, who owns them?

(Objected to as leading, calling for conclusion of law,

and one of the questions at issue in this cause to be

determined by the Court.)

A. He says on one side of the creek the whites claim

some houses, and then so does the Indians, and then some

•on the other side they claim too, on both sides of the

creek.

Q. (Indicating the first house on the far side of the

creek.) Who owns that house?
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(Objected as suggestive, calling for the conclusion of

the witness on a question of law, and he has not shown

himself sufficiently familiar with the plat to testify.)

A. Johnny's house.

Q. Johnny's an Indian, is he? A. Yes.

Q. Who owns that house (indicating the second

house) ? A. Willie.

Q. Willie, an Indian? A. Yes, sir.

Q. Who owns the third house, Andrew?

(Same objection as last above, to each of this line of

questions.)

A. Some old Indians living in there, very old.

Q. Who owns the fourth house from the creek?

(Same objection.)

A. That's my house.

Q. Who owns the fifth house from the creek?

A. Cha Klen, an Indian.

Q. Who owns the sixth house from the creek?

A. Cape Fox John.

Q. Who owns the first house on the opposite side of the

creek? A. Johnson, an Indian.

Q. Who owns the fourth house from the creek on the

same side?

( Same objection to all of these questions.)

A. Mrs. Wilson, and it's an Indian woman.

Q, Is this map—does this map show good that country

down there around near the creek?

(Objected to on the ground that the witness has not
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shown himself qualified, and has shown that he is per-

fectly unfamiliar with th drawings.)

A. He says it's all right. He can see things on it

pretty plain, and he says there's an arm that comes from

the main creek there and he can see that there now

—

where it branches off.

Q. Did you ever catch fish on the beach down here?

A. Yes, sir.

Q. When?

A. He says a good many years, or a long time he has

been catching them.

Q. About how many fish would you catch there?

A. He says two hundred sometimes, maybe three hun-

dred.

Q. Did you ever pay anything to anybody to let you

catch fish there? A. No. i

Q. Were the Indians catching fish there on the beach

near the creek when Berry came to the country?

A. Yes, they have caught salmon there for long before

Berry came.

Q. Did the Indians have houses there long before Ber-

ry came?

(Objected to as leading.)

A. Yes, sir.

Q. Are there any Indians buried near where their

houses are?

A. He says when any Indians die there in the summer-

time, they have them laid away for a while, and when
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they go back to winter quarters they take the dead ones

along down there and bury them there..

Q. Are there any gravestones on the Indian graves

just across here, across Tougass Narrows?

A. Yes, sir.

Q. Are they the dead of the same peopl'e who lived near

the creek before they died, are they the dead of the same

peopl'e, and did they live near the creek?

(Objected to as immaterial, partakes of the nature of

cross-examination of his own witness.)

A. He wants to know if it is across from the town?

Q. Across from the town, yes.

A. Across from the town he says they are taking them

there now when anyone dies.

Q. How far away is that burying-ground?

(Same objection as above.)

A. He says as far as from here to that house dowu

there on the point, about that far. (Indicating Chief

Johnson's house.)

Cross-Examination.

By Judge WINN.—You have a nice house built down

there on that beach, have you? A. Yes, sir.

Q. Is it better than the house you had at Metlakahtlah

before you came to Ketchikan?

A. He says he's got good lumber now; that's why he's

got a better house than he had at Metlahkatlah.

Q. Ask him whether he still has his house at Met-

lakahtlah or whether he has sold it?
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(Objected to as not proper cross-examination.)

A. He said it burned up there, he hasn't got it now.

Q. Ask him if he hasn't known Mike Martin, and if

Mike hasn't treated him well?

A. He says he knows him, and he has always treated

him well.

Q. When did your house over at Metlakatlah burn

down?

A. He says it isn't long since the Simpsiannes moved

down to Metlakatlah, and his house burned down there.

Q. Ask him if he has a wife and children?

A. He says his other wife he had children with her;

had nine children with her, the other wife he had.

Q. Ask him if his wife lived with him in the house

at Metlakatlah when he lived there?

A. Yes, sir, she was living with him.

Q. About how loug did you live iu Metlakatlah when

Mr. Duncau was there? A. About three years.

Q. Did you ever live with the Simpsianne tribe of In-

dians over in British Columbia before they went to Met-

lakatlah?

A. No, sir.

Q. Ask him when he went to Metlakatlah, from

where did he go there?

1 (Objected to as improper cross-examination.)

A. From Ketchikan.

Q. Ask him while he lived in old Tongas® if he didn't

use to go up to Ketchikan and hunt some with Charley

Dickson?
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(Objected to as not proper cross-examination.)

A. Yes, sir; be always went from one place to tbe

other.

Q. And be bad tbis ground in and about) Ketchikan

there as his hunting ground, did he?

A. His hunting ground is on the other side of Port

Chester.

Q. Did you ever sell the old house you used to live in

ati Old Tongass?

(Same objection as above.)

A. No, sir.

Q. Whose house was it be used to live in at old Ton^

gass? A. It was his forefathers.

Q. When the Indians died at Ketchikan, until a

short time ago they would keep them there, and then

take them off to Tongass, when they got through fish-

ing and hunting, and bury them some place else, would

they?

A. He said no; he said before they used to bury

their bead, but since lately they have been taking them

across from Ketchikan.

Q. Ask him if he didn't tell Mr. Foote a while ago

they used to bury Indians up there in the blunting sea-

son at Ketchikan, and then take them back afterwards

and bury them at their homes?

A. Well, he said he told me that he took them oppo-

site Ketchikan.

<„>. Ask him if other Indians beside himself used to
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come up from Old Tongass and go hunting in tike sum-

mer around Ketchikan?

A. He said one man would kunt around tkere and

claim tke ground, and ke says ke's tke only man tkat

would kunt around tkere, and tken ke would go some-

where else, and then another one would come there and

hunt.

Q. Ask him if he claimed this land around Ketchi-

kan as a hunting ground?

(Objected to as improper cross-examination.)

A. tie named three persons that hunted around

there. One on that above north of tke creek, and one

down on tke south side, and tkat's Tongas® George up

on the back! part, up on the mountains.

Q. How many years has it been, or how long since

he and his family or people came over the Metlakatlak

to Ketchikan, tkat is, to build tke house tkat ke's in

now ?

A. Since tke Simpsianne Indians got moved to Port

Chester, that same winter he built his house inl Ketchi-

kan?

Q. Wkeu did ke build this nice new kouse ke now

has, the one he now lives in next to the beach there?

A. About four years.

Redirect Examination.

By Judge FOOTE.—Did you have a house near Ketch-

ikan! Creek wken Berry came tkere?

(Objected to as leading, suggestive, and repetition,



vs. Carl 1. Sal la- et <il. 291

(Testimony of Andrew.)

and the witness hasn't shown that he knew anything

about it when Berry came there.)

A. Yes, sir; he had a bowse.

Q. Do you know when Berry came to Ketchikan?

(Same objection as above.)

A. He saw him.

(Objection heretofore made as to Brown, an Indian, as

interpreter, is hereby withdrawn, and the said Brown is

duly sworn to interpret.)

JOHNSON, an Indian, being through said Interpreter

first apprised of the nature of an oath and duly sworn,

testified as follows:

Direct Examination.

By Judge FOOTE.—How old are you, Johnson?

A. He said he's pretty old.

N Q. Where do you live?

A. Ketchikan, is his town.

Q. How long have you lived there?

A. He said from a child. He was there before Mr.

Berry came there, and then two years after Mr. Berry

had built a cannery, or he had been off somewhere, and

then two years later he came back again.

Q. Did you have a house there near the creek when

Mr. Berry came to the country?

(Objected to as leading and suggestive.)

A. Yes, sir; he said he! had a house there before Ber-

rv came—a house where Mrs. Wilson and Mrs. Swanson
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is living in now, and then another house he speaks of

where the school house is now.

Q. Did you sell that house, either one or both of

them, to anyone at any time?

A. No, sir, he didn't sell it to anjyt white man.

Q. Were his houses near the creek?

A. Yes, sir, and he's g'ot a house on the other side of

the creek.

Q. How close to the creek about?

A. He says it's right close to his house where the

creek is running.

Q. How close to high tide is his house?

A. He says the high tide comes up under, his house.

Q. How long have you lived in that house, Johnson?

A. He says be lived in that house before Berry came.

And two years after Mr. Berry had quit the place and

he hasn't lived there since that.

Q. Were there any other Indians who had houses

next to the creek before Berry came?

(Objected to as leading and suggestive.)

A. He said no, it was only the Tongass tribe that

lived there.

Q. About how many people were living there near

the creek when; Berry came to the country?

A. He says there was a good many there.

Q. About how many houses /were there on both sides

of the creek when Berry first came to the country?

(Objected to as leading and suggestive.)

A. He says long ago there were five houses on this
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side of the creek, the upper side, and! eight large houses

on the other side, the lower, side of the creek.

Q. What that before1 Mr. Berry came to the country?

(Objected to as leading and suggestive.)

A. It was before Mr. Berry had come.

Q. Are there any of those houses there yet?

A. He says the foundations and some of the posts

are there yet.

Q. Are there any houses, Indian houses, near the

creek there now?

A. He says there are houses there as many as there

was before, and even more than there was before.

Q. Who occupies those houses now?

A. He says there's nobody in| them now. but they are

all gone working and hunting, gone hunting and fish-

ing, and doing other things.

Q. Are you living there now, when you came up to

Juneau?

A. Yes, sir; he came up here from bis house.

Q. Was there any other Indians living there before

he came to Juneau?

A. Yes, sir; there was Indians there.

Q. About how long have they been living there

—

those that have lived there and are living there now?

A. They have lived there for quite a while now.

Q. Several years?

(Objected to as leading.)

A. He says a good many years they have lived there.
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Q. Did you pay anything to any man for the house

where you live?

A. He says he didn't buy it from nobody, it was his

own ground, and he built his house on it.

Q. Have the trees and brush been cut away from the

ground near the creek there?

A. Yes, sir, he says they were slashed away from

there by the Tongass Indians, no white man, though.

Q. How do the Indians get across the creek when

they want to get across the creek now?

A. He says there's a bridge, and they go across the

bridge.

Q. Who built that bridge?

A. He said he was down at Ness when they built

that bridge.

By Judge WINN.—What place is that?

A. Down near Port Simpson.

By Judge FOOTE.—Ask him if he knows anything

about how that bridge was built, or who built it?

(Objected to as incompetent, as the witness has shown

that he wasn't there, and knew absolutely nothing about

it.)

A. He said that they told him about it how it was

built.

By Judge WINN.—I move to strike out the answer.

Q. Who makes use of that bridge across Ketchikan

creek?
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By Judge WINN.—We will admit that the public/ use

it.

A. He says the Tongass, whites, and everybody uses

that bridge.

Q. Did you ever catch fish along the beach on Ketch-

ikan Creek?

A. Yes, sir, he gets salmon from that tide flat in the

creek.

Q. Have you ever seen others, getting fish there?

A. Yes, sir, everybody gets fish there, with spears.

Q. How long has everybody been getting salmon

from there?

A. He says we have not been spearing fish there

much like we used when Mr. Berry came there; when

Mr. Berry came there they didn't spear so much salmon

as they used to before he came there. Still they take a

little now and then, and a good many of the fish goes

to the salt-house.

Q. Did you ever pay anybody for taking fish there?

A. No, sir; he paid nobody to take the salmon. He

took the salmon himself.

Cross-Examination.

By Judge WINN.—Did you ever have a house either

at Metlakatlah or Old Tongass/?

(Objected to as improper cross-examination.)

A. No, sir; only at Ketchikan.

Q. Ask him if he ever had a house on that place. Ku-

tu-tu-tu-ka or old Tongass?
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A. Well, he says he's got a houise in that place you

speak of, Ko-tu-tu-ka, but not at Old Tongass. He nev-

er uses it now.

Q. Did you ever use it?

A. Yes, sir, he used to use it long ago.

Q. Ask him if he has a wife and any boys or; girls?

A. Yes, sir, he's got a> jwife and he's got childrens

and some of them are in the Sitka school.

Q. Did his wife and children live with him in Ko-tu-

tu-ka? A. Yes, sir; he lived with them in there.

Q. Do you know William) Duncan at Metlakatlah?

(Objected to as not proper cross-examination.)

A. He doesn't know the man by the name of Wil-

liam Duncan.

Q. Ask him if he don't know that big tyee man

down there at Metlakatlah or Port Chester?

A. Yes, sir; he knows Duncan, he ahvays works for

him.

Q. Catches some fish for Duncan, does he?

A. Yes, sir; catches salmon.

Q. Catches salmon for Duncan near a stream over on

Prince of Wales Island, don't he?

(Same objection as before.)

A. Yes, sir, opposite Port Chester, just across.

Q. Ask him if he knows this man, Mike Martin?

(Same objection.)

A. Yes; he knowsi him.

Q. Ask him if there is any Cape Fox Indians living

at Ketchikan? A. You mean living there now?
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f
Q. Yes.

A. He says yes, but they are living below, down at

Saxman.

Q. Where do the Tongass Indians come from, what

place? In old times, away back yonder, from (what vil-

lage? What place?

(Objected to as not proper cross-examination.)

A He said there was always a Tongasis Tribe, and

then there were some emigrated from here and lived

amongst them, that's what made the Tongass Tribe.

Q. Emigrated from up here, Juneau, do you mean?

A. From up here, yes, sir.

Q. Well, tell him I mean w'hen he had a big house,

twenty or forty years ago, and was kind of a tyee among

the Indians, where did the Indians live with him??

(Objected to as incompetent; the witness hasn't shown

(hat he was ever a tyee.)

A. He said down at Ko-tu-tu-ka.

Q. Ask him when he was a kind of a chief or tyee if

the Tongass Indians didn't use to go off at different

places and hunt and fish in the season, and then come

back to his place or his house during the winter?

A. Yes, sir: he said that the Indians go around hunt-

ing all over, up in the mountains and around, and when

they get through they go back. '

Redirect Examination.

By Judge FOOTE.—How long since you have used

that old house at the place you call Ko-tu-tu-ka?
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A. He says he thinks it's about thirty years. He

never uses it any more.

CAPE FOX JOHN, a witness duly called on behalf of

the defendants, being through said Interpreter 'first

duly sworn, on his oath through said Interpreter testi-

fied as follows:

Direct Examination.

By Judge FOOTE.—Where do! you live?

A. He says before the white men came to the coun-

try, Cape Fox was his place.

Q. Well, I will put it this way: Where do you live

now? A. Ketchikan.

Q. Did you live at Ketchikan when Mr. Berry came

to the country? A. He was there before.

Q. Have you lived at Ketchikan since Mr. Berry first

came to the country?

(Objected to as leading.)

A. Yes, sir; he lived there since Mr. Berry came.

Q. Tell the Court whereabouts at Ketchikan you live.

A. He said he lives on the other side of the creek in

his house in about the middle of the group, on the other

side of Ketchikan Creek.

Q. How near to the high tide is his house?

A. He says the big tides come under the floor.

Q. Did you pay anything for that house and ground.

(Objected to as leading and suggestive.)

A. No, sir. . .
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Q. Who else was living at the tide waters near the

creek at Ketchikan when Mr. Berry came to the country?

A. He said on where they are living he don't think it's

over twenty or might be fifteen before Mr. Berry came,

on that side of the creek.

Q. About how many are living near the creek now?

A. He says there's six of them living there now that

owns houses there.

Q. How near are they to the creek—he and these

Indians he speaks of?

A. He says it is isn't very far. When the tide is out

it runs iu front of tlheir houses, and he thinks it is about

w hen the tide is out a hundred feet.

Q. Has there been any clearing of the trees and un-

derbrush there near the creek?

A. He said they were cut away from there by the

old relations of his and their ancestors; he had done

some of it himself.

Q. Are there any trails cut along there near the creek?

A. He says there is a trail and bridge across the

creek, and they have got a trail up into the woods where

they get wood.

Q. How many of tlhose trails?

A. He says we done it there, these six of us helped to

make the trails.

Q. Is there a bridge across the creek there?

A. Yes, sir ; there is one across the creek.

Q. Who built the bridge?



300 John R. Heel-man et al.

(Testimony of Cape Fox John.)>

A. He says the whites and the Indians built it, and

he helped to build too.

Q. Tell him to state to the Court hoiw the bridge was

first started?

A. He says they had quite a talk or council over it,

before they done anything toward the bridge, and after

they had that, they started in to build it. Of course, he

said he helped too, and told them they better build the

posts slanting, so they would lean toward the 'bridge.

and they built it as far as the creek, and didn't go any

farther with it.

Q. How was the bridge finished after they built it as

far as the creek?

A. He said he left them just when they got to the

creek. He helped them build it to the creek and then

left them, and when he came back they told him the

whites had built it; lie was only there when they were

setting posts.

Q. Which side of the creek was it that they built the

bridge out to the water?

A. He says on the opposite side where those Indians

are living; on the other side; they started from the up-

per side.

By the REFEREE.—What does he call the upper side?

A. Yes, he says the upper side, that's the north side.

There was Indians living on that side.

By Judge FOOTE.—How long after you had built that

part of the bridge out to the water was it finished?
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A. He said about a year had gone by before it was

finished, and then the whites didn't finish it after they

got across on the other side of the creek, and the Indians

had to finish it and join the bridge with the land on the

opposite side; he helped to finish it.

Q. When was it you helped to finish it?

A. He says it was a year afterwards, when he came

back, and it wasn't quite finished when he came back,

and they had to finish the other end of it on his side.

Q. He says that himself, does he?

A. Yes, the other end, the side he was on.

Q. Did you ever catch fish there on the beach in front

of the Indian houses?

A. His ancestors, grandfather and uncles, used to

spear there, and he's speared there himself—says he's

got spears and hooks.

Q. Do the Indians catch fish there now?

A. Yes, sir, whenever they want a salmon, they go

down and get one, as many as they like when they wish

for any.

Q. Did his people ever catch fish there to smoke?

(Objected to as leading.)

A. He says what do you think we had those flays?

Sugar? He says they had salmon and that's where

they dried them for.

Q. Did you ever have to pay anything for the right

to fish there? A. Xo, no.

Q. Did yon ever have to pay anything for the land

where your house is?
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A. He says no. Did you ever hear of anybody pay-

ing for his father's property to go and build a house on

it? It was his father's property that he built a house on.

Cross-Examination.

By Judge WINN.—Ask him if he didn't used to be the

tyee of all the Ilyhee around Cape Fox?

A. He says his uncle was the big chief; and when he

died he put him in.

Q. Ask him how many years he was tyee of the Cape

Fox Indians down in the Cape Fox country?

A. How long he had the job?

Q. Yes, how long he was tyee of the Cape Fox In-

dians? A. It was about fifty-four years.

Q. Ask him if the Cape Fox Indians that he was tyee

or chief of used to hunt all around over the country at

Cape Fox, and would go up to the mountains and hunt,

and go to a stream and catch fish, and then came back

to his big house and home in the winter?

(Objected to ais not proper cross-examination.)

A. Yes, sir; they used to go all over. They would

go and get this hemlock bark and take it and dry the

sap, and go to the mountains and then go from there

to the salmon creeks; each one had their place; each

family had their creek, and they dried their salmon and

then went back home again.

Q. Ask him if the name of that village was Gape

Fox, and if that name hasn't been the same after which

they called him Cape Fox John?

A. Yes, sir, the whites called him Cape Fox John.
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Q. Ask hkn if he don't know Mike Martin here too?

A. Yes, he knows Mike Martin.

Q. Ask him if Mike Martin didn't name a creek after

his name and call it Cape Fox John's chuck.

A. I know it.

Q. How old are you now, John?

A. Sixty-four years old.

Q. Ask him if he isn't a kind of a tyee property

holder now, and got a big house down at Cape Fox where

he used to live when he was chief, and also one at Cape

Fox John's chuck?

(Same objection as last above.)

A. Yes, sir there is one at the creek and one at Cape

Fox.

Q. Ask him if Mike Martin didn't tell him he didn't

care, he could live down here on this land and Mike

wouldn't make him any more trouble about his having

a house on the banks of Ketchikan creek; that he and

Mike are friendly, and Mike wouldn't bother bim?

A. No, sir; Mike Martin didn't ever say that to him;

he went there on his own account and built the house

on his own account.

Q. Well, Mike hasn't ever bothered him any—always

been friendly with him since he has been there?

A. No, sir; Mike never bothered him, and was always

good to him.
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Redirect Examination.

By Judge FOOTE.—You stated you had a house at

Cape Fox and a house at the creek; what creek do you

mean?

A. Well, he says he thinks that must be the creek

named after him that he's got a house on.

Q. Is it the creek at Ketchikan? A. No, sir.

Q. Well, have you a house near the creek at Ketchi-

kan?

(Objected to as repetition.)

A. Yes sir, he's got a house near the creek at Ketchi-

kan.

Q. At which house do you call your home?

A. He said he calls Ketchikan his home, where they

live now and all his people now.

By Judge FOOTE.—With the exception of a little

record testimony, that's about our case.

By Judge WINN.—Well, any record testimony you

have; and now I'm going to be able to close here very

shortly with the exception of perhaps one thing in ad-

dition to what I stated at the close of my main case;

that is, if it is possible within a reasonable time to get

the deposition of William Duncan, as I have been taken

by surprise by the allegation that this deed was ob-

tained through fraud, and we think that Mr. Duncan

should be heard on this question, as he has been the

guardian of these people and acknowledged the instru-

ment.
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By Judge FOOTE.—Is that the only point you wish

to cover?

By Judge WINN.—Yes, sir, the deposition of William

Duncan covering the execution of the deed from Charles

Dickson to Berry—that is, anything concerning that exe-

cution.

On agreement of both counsel: It is hereby mutually

agreed that each of the parties shall be permitted to

submit such further record testimony as they may find

necessary, within a reasonable time.

REBUTTAL. *

M. E. MARTIN, called on rebuttal, testified as fol-

lows:

Direct Examination.

By Judge WINN.—You have heard the testimony of

these several Indians who have testified in this case,

have you, Mr. Martin? A. Yes, sir.

Q. Do you know all of those Indians?

A. Yes, sir, I know them.

Q. State briefly, in your own way, Mr. Martin, what

dealings if any you have had with either one or all of

them, in regard to their being on the land which they

now occupy at Ketchikan—just go over them and take

them up one by one.

A. Well, we had a little store there and of course

wanted all the trade we could get; and of course there

wasn't at the time very many wihite men in the conn
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try, and any of them that would come and ask us we

would put them over there. When they heard that we

got the deed from Charley, they thought we was going to

put them all off and drive them out, and we told them

no, we wasn't, and so we made no trouble with the In-

dians on that ground.

Q. Have you then had some talk or agreement with

them—these Indian witnesses who have testified here in

this case?

A. Every one of them come to me, yes, sir.

(J. When I asked you for all the circumstances, for

the sake of brevity, I didn't ask for the names. Now

I'll ask you if you know that young fellow they called

John, smooth-faced fellow, do you know him?

A. Yes, sir.

Q. I'll ask you if he was ever present at any meet-

ing at Ketchikan when you and Mr. Grant were present,

when this matter as to whether or not he and those In-

dians who have testified in this case would be permitted

to remain in these shacks that they were in?

A. Yes, sir.

Q. Know how long ago was that, Mike, about?

A. About, I think about three years ago.

Q. What understanding and agreement was had

with these Indians about them staying on these prem-

ises at that time?

A. We told them to come and settle down there, and

we wouldn't disturb them, in their—
Q. How lon«>- have any of these Indians who testified



vs. Carl A. Sutter et al. 307

(Testimony of M. E. Martin.)

here been on those premises, going over them ami giving

their names?

A. There isn't one of those Indians that's testified

—

Q. —leaving out Charley Dickson of course?

A. —there's only him I know that's been there over

four years; it's been' kind of a

—

Q. What about this chief. Cape Fox John?

A. Oh, he's there also; came up and wanted to build

a.house, with my permission.

Q. How long has he been living there?

A. He's been there about two years.

Q. Where was he living prior to that time?

A. Well, it's pretty hard to tell just where those In-

dians do live. He was living at Cape Fox, I believe.

Q. Caipe Fox Chuck?

A. No, Cape Fox town.

Q. How long has this family called Johnson been

there?

A. Little over a year or so; I would say maybe two

years; it's hard to keep run of them.

Q. These others you have heard testify, you know

their names, or don't you attempt to remember them?

A. Well, there's Antone.

Q. Yes, how long has he been tlhere?'

A. Maybe he's been there three years; he's a little

bit ahead of the others.

Q. Do you know any other one that testified, who

was there?
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A. The other ones. I don't know how long; they

have nothing there; I know they have nothing there

—

they are living in these other fellow's houses.

Q. Now, you heard some of those Indians testify this

morning about some boss Indian you had sent around

and took up subscriptions for the pm'pose of building a

bridge? A. I don't know nothing about that.

Q. Did yon ever send anybody out to take up a sub-

scription? A. No, sir, not for anything.

Q. Did you ever authorize any Indian to take up a

subscription.? A. No, sir.

Q. Did you ever receive any money from any of those

Indians for the purpose of building a bridge?

A. No, sir.

Q. Who built that bridge?

A. A man by the name of Walter Thomas, and Smith.

Q. Who paid them, Mike?

A. I did—or Clark and Martin.

Q. Do you remember how much you paid for it?

A. I do.

Q. How much did you pay for it?

A. Ninety dollars.

Q. Now, you also heard one of the Indians testify

about that you had sold him whisky; what aibout that,

Mike?

A. Well, a main that would sell an Indian whisky

must be crazy, or I must have been at the time if I ever

sold whisky to them, and so would any other man.

Q. What do you know about that Indian being con-



vs. Carl A. Sutter et <tl. 309

(Testimony of M. E. Martin.)

neoted with a hoo-chi-noo scrape—know anything about

that?

A. Well, we were packing salmon, and this George

went and made some hoo-chi-noo and a custom man hap-

pened to be in our place at the time from Mary's Island,

and there was an Indian down there that told me that

they was—I was running an Indian gang of fisherman)

at the time, and he told me that they had hoo-chi-noo

down there and would get the Indian fishermen drunk

down there, you know; and it just so happened that the

custom-house man was there, and I says to him, "You

stop them boats, all you meet coming up from George'si

Inlet and see what they've got," I says, "because if they

come here with their stuff they will run my Indians

wild." They might have got them on a drunk that would

last all the season, and it would cost me considerable

money; and he did stop them, and this fellow had five

gallons and he throwed it all overboard, but the custom-

house officer made him pick it up again, and I wouldn't

be a bit surprised if it wasn't right there at Mary's

Island yet.

Q. Unless the custom-house officers drank it up?

A. No, he wouldn't drink it unless it was better stuff

than that.

Q. What about the habits, Mike, of this tribe of In-

dians, or any other tribe, but more particularly the Ton-

gass Tribe of Indians about for instance having hunting-

grounds, and then fishing grounds that they claim to be

all theirs, and their moving about from place to place;
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what about their habits? Describe briefly and particu-

larly about it as some of these Indians testified about

here?

A. Well, these Indians, all but Charley thalt I know
of—I don't know, I think he had that house there when

1 went to Ketchikan; it's pretty old, anyhow. The rest

of them was in a village called Old Tonga&s, and when

the soldiers come, or I believe the Americans turned k

over to the Russians the place they were, I believe after

that they came to Fort Tongass and built quite a town

there—the same as they do now. And then they gradu-

ally followed along after the white people to make their

living—of course, we always hired them and traded with

Ihem. That's about the whole of it.

Q. Gave them work in the cannery?

A. Yes, sir, that's what fetched them there. There

is a totem pole in Seattle—talking about totem poles

—

that they got from their old village.

Q. Yes; how long has it been since they commenced

burying their dead near Ketchiken, or around Ketchikan,

Mike?

A. Oh, it's only about three years, I should say.

Q. When did they put thatl totem pole at Ketchikan

that they had there?

A. About the same time, I think. The first one they

had was about opposite Ketchikan, on Pennock Island.

Q. Anything else you think of you would like to ex-

plain about? A. Not a thing.



vs. Carl A. Sutter et al. 311

(Testimony of M. E. Martin.)

Q. Have they ever1 interfered or bothered you in fish-

ing at Ketchikan Creek there?

A. No, sir, the Indians never interfered with me.

Q. What has their habit been! there about going

around and catching ,fish with spears?

A. They go up the creek, there is falls there; and they

most generally have to go up there and get them in the

falls, and they get to be pretty good at it. I have never

seen an Indian on the beach catching fish, because they

never do it. They have their trail up there, and I have'

went up there myself to see them fish.

Q. Any way, they never interfere with your fishing on

the beatch? A. No, sir.

Cross-Examination.

By Judge FOOTE.—When did you come to that coun-

try, Mr. Martin? A. What country?

Q. Ketchikan?

A. I come to Ketchikan in 1887; was the first time

I went down there.

Q. To live, I mean?

A. I come there in the fall of '91.

Q. Was that before or after Berry had located there?

A. After Berry.

Q. How long have you known Cape Fox John ?

A. I have known Cape Fox John about ten years or so.

Q. How long did you say he had been at Ketchikan?

A. Oh, about two years or so, that is to stop around

there?
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Q. How long has Andrew been there?

A. He's been there maybe three years, I wouldn't be

surprised.

Q. How long has Johnson been there?

A. You mean with their houses there, or just knock-

ing around?

Q. Living on the beach at Ketchikan?

A. Well, since they built their houses there.

Q, How long have they been living on the beach at

Ketchikan? A. About two years.

Q. How long has Tongass George been living there?

A. I couldn't tell—he's got no place there now.

Q. How long has John Noweski been living there?

A. I don't know, about two years I think—come there

about two years ago.

Q. When was this meeting you referred to?

A. About three years ago.

Q. Before this meeting you referred to?

A. Yes; in fact that's what they came there for in

the first place.

Q. Did you see those Indians throw whisky over

board?

A. Did I see them throw it?—no, sir, I didn't.

Q. Did you see the man take it up again?

A. He showed it to me on the beach. It wasn't whis-

ky, it was hoo-chi-noo.

Q. You didn't see them throw it overboard?

A. No, sir, the custom-house officers told me that. He

made George pick it up.
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Q. And you didn't see it transferred to the customs

officer?

A. No, sir ; I says maybe we'll send him to Sitka for it.

There wasn't no laws to prevent it at that time, and I

don't know but what it's there in the custom-house yet.

The custom-house man of course he told me about it. So

this man had to skin out. He went off and didn't come

back for over two and a half years. The custom-house

man scared him so be was afraid to come back. He went

to Wrangel and stayed away from there in good shape.

Q. How do you know he was at Wrangel?

A. I don't know—that was the report.

Q. Somebody told you?

A. Yes, we used to hear that. I have heard fellows

who came down from there say, "Why that fellow that

run away is up at Wrangel."

HARRIS, recalled on rebuttal, testified as follows

:

Direct Examination.

By Judge WINN.—Mr. Harris, you have seen these

Indians who have testified here, have you?

A. Yes, sir, I have seen them.

Q. You are also, are you not, Mr. Harris, acquainted

with the habits of this Tongass tribe of Indians and as

far as that is concerned any other Alaska tribe of In-

dians, about their habitations and moving about and so

forth, are you? A. Yes, sir.

Q. Well, just tell about how it has beenj at Ketchikan
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about the Indians coming and going and so forth, and

about their general habits of that tribe of Indian?

A. Do you wish me to state from the evidence I have

heard here, and what I know from what has been talked

here?

Q. No, I mean their habits and so forth, from what

you know.

A. What I know of them. From what they stated,

here, they have two towns, and that is something I never

knew of. About the towns I don't know. They have a

main village. These that are here are all Tongass In-

dians except one. And in the spring anywhere from the

last of March, they leave their village and go to their

hunting grounds and hunt some and fish some, or to

the canneries, and the whole tribe spends the summer

there. In the fall those that are fishing take what they

want of the fish, and go to the hunting grounds again.

After that they go back to the village and potlatch and

have a good time all winter.

Q. And all of these Indians here, except Dickson,

have been living of your knowledge, in the way you

speak of?

A. All except the Cape Fox Indian

—

Q. And of course Dickson?

A. Yes, sir, they belonged at Fort Tongass until five

years ago, and now they don't go back there since they

built at Ketchikan—they have deserted that1 town. They

make Ketchikan their home.
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Q. You except this man Dickson who has been there?

A. Yes, sir.

Q. Were you ever at any of those meetings there—

I

have forgotten whether you said you were?

A. No, sir, I never attended any of those meetings.

Q. Do you know anything about the building of that

bridge there, Mr. Harris?

A. Yes, sir, I saw it constructed.

Q. Who worked on it?

A. Well, Thomas, and another man I forget his name.

Q. Did any of the Indians who have testified here

work on it? A. I never seen any of them.

Q. You saw the other men working?

A. Yes, sir, three men working putting the plank

along, was the last work I saw done.

Cross-Exaniination.

By Judge FOOTE.—Did you see them constructing

the bridge every day, Mr. Harris? A. No, sir.

Q. How many days did you see that work progressing?

A. Well, I suppose I might have seen it every day

from a distance, but I wasn't right there to watch every

movement. I lived perhaps two hundred yards away.

Q. It would not be possible for you to see just who

was working on the bridge?

A. Oh, yes, I could see who was working there by just

turning my head.

Q. Did you see these Indians that testified here come to

this beacb five years ago? A. I did not.
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Q. What did you say with reference to that?

A. I say they left Tongass about five years ago.

Q. How long have these men—where did they go from

Tongass? A. I don't know.

Q. Have these men lived on that beach the last four

or five years? A. You mean in those houses?

Q. Yes?

A. Oh, I wouldn't swear to that. Somei of them have

been there about three years; it may on the first one, be

four years since the first house was built there.

Q. And they have been living in houses there to your

knowledge for three or four years?

A. Yes, sir; not in all of them—I said the first one.

Q. Some of the others would only be three years?

A. There's one there I guess he didn't build until a

year ago last fall.

Q. You said some of them had been there three years?

A. I think Billy Williams has been there that long.

Q. What are generally considered hunting grounds,

Mr. Harris, among the Indians?

A. They have cabins on certain streams, and from

there they go to the hunting grounds—they don't build

close to the hunting grounds.

Q. And also where they fish?

A. Yes; but not necessarily where they fish; they

might perhaps get their own fish there and perhaps go

off and fish with somebody else for a living. They gen-

erally get their fish where they work.

Q. Did you ever live at Tongass? A. Yes, sir.
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(Testimony of J. W. Harris.) ';

Q. When did you ever live there?

A. Oh, I lived there seventeen years ago.

Q. How long did you live there then?

A. I lived there all of one winter.

Q. Haven't lived there since that winter?

A. Yes, sir.

Q. When was that?

A. The next winter after that.

Q. The winter of fifteen years ago?

A. Yes, sir.

Q. Have you lived there since that?

A. Yes, sir.

Q. When? A. The winter after that.

Q. How recently have you lived in Tongass?

A. Well, I think since I quit there altogether it has

been ten years ago.

Q. And you haven't lived in Tongass for ten years?

A. No, sir.

Q. Have you been down there much in the last ten

years? A. I have not.

Q. Haven't been there at all?

A. Haven't been there.

Q. How do you know these Indians belonged to Ton-

A. Well, I lived there, and heard their hollering long

enough, and see them about there, I couldn't help that.

Q. How do you know that these Indians lived at Ton-

gass within the last ten years?

A. Because they have told me, and besides that I
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know white men on the island, buying of them, and I

bet he'll tell you.

Q. Did the storekeeper tell you that Cape Fox John

had lived there?

A. I never knew him to live at Tongass.

Q. Did the storekeeper tell you Johnson lived there

tin i? A. No, sir, he didn't have to.

Q. Did anyone ever tell you that George Andrews ever

lived at Tongass?

A. I didn't ask any particular individual. He has

been running around for the last ten years, not perma-

nently anywhere. He's been at Wrangel most of this

time.

GRANT, recalled for rebuttal.

Direct Examination.

By Judge WINN.—You have seen all the Indians and

chiefs and tyees and so forth that have testified here, Mr.

Grant? A. Yes, sir, most of them.

Q. How about those Indians; do you know most of

them by sight?

A. Yes, sir, know them all personally.

Q. You are same Mr. Grant who has before testified

in this case and stated you lived at Ketchikan since what

time?

A. I have lived at Ketchikan since the spring of 1892.

Q. How long have tlmse Indians who have testified

here, excepting of course Charley Dickson, been living-

down near Ketchikan anywhere, Mr. Grant?
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A. Well, it's only been the last four or five years, out-

side of Charley and two or three others living in the

house with him that have been living there permanently;

later Cape Fox and the Tongass came—Cape Fox John

came a little later on some time and built on Pennock

I think first, and later on the beach there at Ketchikan.

He was the first Cape Fox to move up. He had some

trouble with the tribe, they wouldn't agree to give him

some position, and he quit them.

Q. That was how long ago?

A. That must have been nine years ago that he quit

them the first time.

Q. Then he built on what island?

A. Pennock—right across from Ketchikan.

Q. About how long ago did he move across to Ketchi-

kan? '

A. About six years, I think, since he moved across

from the island. He built the first house there outside

of the Darling building, on that side of the creek.

Q. Now, you stated on direct examination, Mr. Grant,

that you attended one or two of those meetings in Ketchi-

kan, in which the matter came up as to whether or not

Clark and Martin would allow some of the Indians to

build on the premises, or allow them to remain there.

Now, I'll ask you if you were ever at one of those meet-

ings at which John Noweski—were you ever at a meeting

of that kind at which he attended? He's the tall young

fellow, with the smooth face—I don't know whether he's

in the courtroom?
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A. That's' what we call him—Nbweski; a boy over

there at Thorn Arm.

Q. He testified here as John, you know him, do you?

A. Yes, I know him all right.

Q. Now, were you ever at this meeting in which the,

matter of adjusting some rights between the Indians

and Mr. Martin and the matter as to whether or not Mr.

Martin would allow them to remain on those premisesi

came up for consideration, in which this fellow John

took part?

A. Yes, I was there at those meetings. At one of the

three I am sure he was there.

Q. About how long ago was that, Mr. Grant?

A. It was I think about in the spring or fall of 1897,

when Leisure was here on the Birch case.

Q. In the fall of 1897 or spring of 1898, you mean?

A. Yes.

Q. Was there any incident that took place to impress

it on your memory that this John was there?

A. I remember one thing that came up: There was

some trouble going on there and they wanted to have a

marshal, and they didn't have any justice of the peace or

anything and they wanted somebody for marshal; I had

been acting there for some time, and Martin himself was

for about two years constable himself—of course there

was nothing in it, and we had a promise of getting a com-

missioner and marshal; and I was telling them about

it; and he said to me the whisky wouldn't be so bad as it
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was and the white men chasing the girls; and you see

there was a crowd of them fighting to get a crowd to go

down to Saxman away from the white men, and Martin

and Clark were making it an inducement of giving them

the use of their ground to stay there and trade instead of

going to kSaxman—it was a case of the Mission store

against the Clark and Martin store.

Q. This was one of the meetings in which you testified,

Mr. Grant, on direct examination, the matter came up

as to whether or not Martin would allow them to settle or

remain there?

A. Yes, sir, I believe Leisure said he would act as

lawyer for the Indians.

Q. Who was Leisure acting for at the time?

A. He volunteered to act for the Indians.

Q. And what assurances did Martin give them as to

whether he would bother those who were building there?

A. I believe Martin has something he calls a quit-

claim deed they gave him.

Q. Do you know anything about the quitclaim deed

he gave the tall fellow, the orator of the occasioD, John

Nowcski, do you know anything about that?

A. No, sir, only I know they charged me forty-five

dollars onee.

Q. You mean he charged you for a deed to a piece of

land in the limits of this Martin's claim—is that it?

A. Well, I don't know whether it was the land or the

survey he charged for, I haven't found out yet.
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Q. Yon got a piece of land there though?

A. Yes, I'm holding it. Sometimes I have to hold

it with a shotgun—I think that's cheaper than getting in

amongst a lot of lawyers.

Q. I don't believe I asked you, Mr. Grant, as to how

long any of these witnesses who have testified in this case,

have been living over there at Ketchikan, except perhaps

Johnny Johnson.

A. I don't think you did in a direct way.

Q. What do you know about any of the Indians living

there, of course exclusive of Charley Dickson.

A. As to living there, I guess the majority of them

here outside of the hoo-chi-noo man, have put in most of

their summers back and forward, particularly since the

cannery has been built, because a great many of them have

been fishing during the summer, and they go back to

their village in winter.

Q. What village?

A. Well. Tongass; old John would go back, and put

in a great deal of the time I know trading; would come

and trade a month and then go back to the fishing camp.

Q. When did they build those houses they are now

living in, Mr. Grant, and how long have they been built

approximately?

A. I think John built his house something like six

years ago, and the rest have been dropping in and build-

ing ever since. About the time I was in the store there

old John put up his.
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Cross-Examination.

By Judge FOGTE.—When did you state, Mr. Grant,

that that meeting was, in 1897?

A. Along in 1897 some time,

Q. You mean the spring or fall of 1897?

A. Yes, sir.

Q. You don't mean the spring of 1896, then?

A. No, I don't.

Q. Do you know this lawyer Leisure that you testified

attended that meeting?

A. Yes, sir, I have seen, I think, forty thousand dol-

lars' worth of mining stock with his signature on it.

Q. You knew him to a considerable extent then ; how

came he to go over to that meeting?

A. He was doing some business for myself and Mr.

Martin here, and we asked him to go over and see the

meeting, and then when he got over there he kind of got

interested in the question and volunteered he would help

the Indians out, practically making Martin's word good

that he would see they got their rights.

Q. He was representing Mr. Martin?

A. I think as much or more for the Indians.

Q. You say he was making Martin's word good?

A. Yes, he practically guaranteed that Martin

wouldn't disturb them.

Q. You say these Indians have lived there ever since the

cannery was built just now—what ennnery do you refer

to?
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A. I didn't say living there—I said they spent part

of their time there.

Q. Of course while they are staying there they are

living there—what cannery did you refer to?

A. The Berry cannery—or, rather, it used to be called

the Cape Fox cannery.

Q. Well, that's what I understood you to mean, the

Berry cannery.

A. The cannery was first at Cape Fox, and the In-

dians naturally followed it to Ketchikan.

Q. Were you there the year before the cannery was

built? A. Yes, sir.

Q. Were you there during the fishing season the year

before the cannery was built? A. No, sir.

Q. Were you there two years before the cannery was

built during the fishing season?

A. I don't think I was ever there during the fishing

season until I went there some time in 1890.

Q. After the Berry cannery was built?

A. After the Berry cannery was built; yes, sir. I

passed a number of years during the hunting season and

fishing season and camped with Old Charley, I think,

some time in 1883 or 1884.

By Judge WINN.—With the exception of what I have

indicated in the record, I have nothing further.

Whereupon the parties rest.
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Plaintiffs' Exhibit "A."

CHARLES DICKSON \

to l

A. W. BERRY. )

QUITCLAIM DEED TONGAS NARROWS FISHING-

SITE, ETC.

(Certified copy Plf. Exhibit "A" in 1104, cert. copy.

Plf. Exhibit No. 1 in Case No: 1099: Dated April 17,

1888.)

Know all men by these presents, that I, Charlie

Dickson of Tongas Narrows, United States of America,

in consideration of one hundred dollars toi me paid by

A. W. Berry, do, hereby remise, release, and forever

quitclaim unto the said A. W. Berry and unto his heirs

and assigns all my right, title, and interest in and to the

folloHving described parcel of real estate situate in, to

wit, the District of Alaska, United States of America,

more particularly known and described as follows:

Commencing at a point of rocks on the eastern bank

of Kithchican Creek where it empties into Tongas Nar-

rows, which point is marked by a cross out in the rock

one foot above high-water mark; thence running north-

erly and westerly along the shore of said Tongas Nar-

rows one mile to a rock point similarly marked; thence

about right angles back from said shore one-quarter

(1-4) of a mile to a cedar stake upon which is cut a cross;
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thence to the right ahout right angles following a straight

line generally parallel to said shore line and one-quarter

mile distant therefrom to a point one-quarter mile back

of said place of beginning marked with a cedar stake;

thence at about right angles to the right one-quarter

mile to the place of beginning containing one hundred

and sixty acres more or less.

To have and to hold the 1 same, together with all and

singular the hereditaments and appurtenances thereun-

to belonging or in anywise appertaining to the said A.

W. Berry and to his heirs and assigns forever.

In witness whereof, I have hereunto set my hand and

seal this 17th day of April, 18S8.

His

CHARLIE X DICKSON. [Seal]

mark.

Signed, sealed and delivered in the presence of:

EDWARD MARSDEN.

JOHN TAIT.

Disti'ict of Alaska,

United States of America.

This certifies that on the 17th day of April, A. D. 1888,

before me the undersigned, a justice of the peace in and

for said District personally appeared the within-named

Charlie Dickson, who is knd»wn to me to be the identical

person and who executed the within instrument, and ac-

knowledged to me that he executed the same freely and

voluntarily for the uses, purposes, therein mentioned.
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In testimony whereof, I have hereunto set my hand the

day and year last above written.

WILLIAM DUNCAN,
Justice of the Peace for the District of Alaska.

Recorded the 14th day of May, at 4 o'clock P. M., A.

D. 1888.

A. T. HAYDEN,
Recorder.

Deed Book, No. 1, pages 134 and 135.

United States,

District

States, ,"")

y
of Alaska, tj

I, Albert I). Elliot, clerk of the United States District

court and exofheio Recorder District of Alaska, do here-

by certify that tike foregoing is a full, true, and correct

copy of deed from Charlie Dickson to A. W. Berry, as

fully as the same appears of record in Deed Book No. 1,

pages 134 and 135, at my office and in my custody.

In testimony whereof I have hereunto set my hand and

affixed the seal of said Court at Sitka in said District this

19th day of September, A. D. 1899.

ALBERT D. ELLIOT,

Clerk.

By J. J. Rogers,

Deputy Clerk.
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Plaintiffs' Exhibit "B."

(Plaintiffs' Exhibit "P.," No. 1164, Certified Copy.

Plaintiffs' Exhibit No. 2, Case 1099, Certified Copy.

Dated March 24, 1888.)

A. W. BERRY & WIFE

to

TONGAS PACKING CO. I

QUITCLAIM DEED TONGAS NARROWS FISHING
SITE, ETC.

Know all men by these presents, that we, A. W. Berry

and Mary Berry, his* wife, of Clatsop County, Oregon, in

consideration of ten thousand dollars to them paid by

the Tongas Packing Company, a corporation of the city

of Portland, county of Multnomah, State of Oregon, do

hereby remise, release and forever quitclaim unto the

said Tongas Packing Company and unto their successors

and assigns all our right, title, and interest in and to the

following described of real estate, situate in the District

of Alaska, United States of America, more particularly

known and described as follows: Commencing at a point

of rock on the eastern bank of Kitchikan Creek where it

empties into Tongas Narrows, 'which point is marked by

a cross cut into the rock one foot above high-water

mark; thence running northerly and westerly along the

Shore of said Tongas Narrows one mile to a rock point

similarly marked; thence about right angles back from

said shore one-quarter (j) of a mile to a cedar stake upon

which is cut a cross; thence to the right! about right an-



vs. Carl A. Sutter et <il. 329

gles following a straight lino generally parallel to said

shore line and one-quarter mile back of said place of

beginning marked with a cedar stake; tbence at about

riglht angles to the right one-quarter (|) mile to the place

of beginning containing one hundred and sixty (1G0)

acres more or less.

TV> have and to hold the same, together with all and

singular the hereditaments and appurtenances thereunto

belonging or in any wise appertaining to the said Tongas

Packing Company, and to their successors and assigns

forever.

In witness whereof we have hereunto iset our hands

and seals this 24th day of March, A. D. 1888.

A. W. BERRY. [Seal]

MARY BERRY. [Seal]

Signed, seaed and delivered in the presence of:

J. O. BOZORTH,

B. L. WARD,
Witness to signature of A. W. Berry.

M. H. STEERS,

F. R. STRONY,

Witness to signature of Mary Berry.

State of Oregon,

County of Clatsop.

This certifies that on the 24th day March, A. D. 18SS,

before me. the undersigned, a notary public in and for

said county and State, personally appeared the within

named A. W. Berry, wlho is known to me to be the
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identical person described in, and who executed the

within instrument, and acknowledged to me that he

executed the same freely and voluntarily for the uses

and purposes therein mentioned.

In! testimony whereof, I have hereunto set my hand

and notarial seal the day and year last above written.

[Seal] J. O. BOZORTH,
Notary Public for Oregon.

State of Oregon,

County of Multnomah.
}

This certifies that on the 2Sth day of March, 18S8, be-

fore me, the undersigned, a notary public in and for the

said county and State, personally appeared the within

named Mary Berry, who is known to me to be the identi-

cal person described in and who executed the attached

instrument and acknowledged to me that she executed

the same freely and voluntarily for the uses and pur-

poses herein mentioned. And Mary Berry, wife of said

A. W. Berry, on an examination made by me separate and

apart from her said husband, acknowledged to me that

she executed the same freely and voluntarily and without

fear, coercion, or compulsion from any one.

In testimony whereof, I have hereunto set my hand and

seal the day and year last above written.

[Seal] F. R. STRONY,

Notary Public.

Recorded the 14th day of May, at 4 o'clock P. M., 1888.
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United States, D
V ss.

District of Alaska. J*

I, Albert D. Elliot, clerk of the United States District

Court, and exofficio Recorder District of] Alaska, do here-

by certify that the foregoing is a full, true, and correct

copy of deed from A. W. Berry and wife to Tongas Pack-

ing Company, as fully as the same appears of record in

Deed Book No. 1, pages 132 and 133, at my office and in

my custody.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court at Sitka, in said Dis-

trict, this 19th day of September, A. D. 189-9.

ALBERT D. ELLIOT,

Clerk.

By J. J. Roger,

Deputy Clerk.

Plaintiffs' Exhibit "C."

Know all men by these presents, that we, the Tongas

Packing Company, a corporation of the city of Portland,

county of Multnomah, State of Oregon, in consideration

of one dollar, to them paid by Clark and Martin, do

hereby revise, release, and forever quitclaim unto the

said Clark and Martin, and unto their heirs, successors

and assigns, all our right, title, and interest in and to the

following described parcel of real estate situate in the

District of Alaska, United States of America, and more

particularly known and described as follows:

Commencing at a point of rock on the eastern bank

Kitkchikan Creek where it empties into Tongas Narrows,

which point is marked by a cross cut into the rock one
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foot above high-water mark; thence, running northerly

and westerly along the shore of said Tongas Narrows one

mile to a rock point similarly marked ; thence at about

right angles back from said shore one-quarter (|) of a

mile to a cedar stake upon which is cut! a cross; thence

to the right above right angles following a straight line

generally parallel to said shore line and one-quarter

mile distant therefrom to a point one-quarter (I) mile

back of said place of beginning marked with a cedar

stake; thence at about right angles to the right one-

quarter (^) mile to the place of beginning, containing one

hundred and sixty (160) acres more or less.

To have and to hold the same, together with all and

singular the hereditaments and appurtenances there-

unto belonging or in anywise appertaining to the said

Clark and Martin and to their heirs, successors and as-

signs forever.

In witness whereof we have hereunto set our hand and

seal this 28th day of November, A. D. 1892.

TONGAS PACKING COMPANY.

By A. W. BEERY, [Seal]

President.

J. J. HASSELL, [Seal]

Secretary,

Signed, sealed and delivered in the presence of us as

witnesses, to Wie signature of A. W. Berry:

CHARLES C. LATHROP.

LUCION EAVES.

To the signature of J. J. Ilassell:

GEO. TAYLOR.

ET. PORTER.
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County of Multnomah.

State of Oregon,

This certifies that on the 29th day of November, A. D.

1892, before me, the undersigned notary public in and for

said county and State, personally appeared the within

named A. W. Berry, president, and] J. J. Hassell, secre-

tary of the Tongas Packing Company, a corporation of

tbe city of Portland, county of Multnomah, State of

Oregon, knoAvn to me to be the identical persons de-

scribed in and who executed the within instrument and

?cknowledged to me tbat they executed the same.

In testimony whereof, I have hereunto set my hand

and notarial seal the day and year last above written.

[Seal] ERNEAST B. BAKER,
Notary Public in and for the State of Oregon,

Filed for Record December 29, 1892, at 12:31 P. M.

N. R. PECKINPAUGH,
Exofflcio Recorder, District of Alaska.

Book No. 1, pages 559 and 560

Distric

United

t of Alaska. P)

States,

I, Albert D. Elliot, clerk of the United States District

Court and exofficio recorder for the District of Alaska, do

hereby certify tbat tbe foregoing is a full, true, and cor-

rect copy of deed from Tongas Packing Company to Clark

and Martin, as fully as the same appears of record in

Deed Book No. 1, pages 559 and 560, at my office and in

my custody.
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In testimony whereof I have hereunto set my hand and

affixed the seal of said Court at Sitka, in said District,

this 19th day of September, A. D. 1899.

ALBERT D. ELLIOT,

Clerk.

By J. J. Roger,

Deputy Clerk.

(Plaintiffs' Exhibit "C," No. 1164; Plaintiff's Exhibit

No. 3 in Case 1099. Tongas Packing Company to Clark

& Martin, Quitclaim Deed Tongas Narrows Fishing Site,

etc. Certified Copy. Dated Nov. 28, 1892.)

Plaintiffs' Exhibit "D."

INDENTURE BETWEEN HENRY C. STRONG ET AL.

and CARL A. SUTTER.

(Plaintiffs' Exhibit "D," No. 1161.)

This indenture, made this 28th day of February, A. D.

1900, by and between Henry C. Strong and Anna B.

Strong, his wife, and Michael E. Martin, a. single man, all

of Ketchikan. Alaska, parties of the first part, and

Carl A. Sutter of Anacortes, Skagit County. 'Washing-

ton, party of the second part, witnesseth:

That whereas, said first parties now have and for

more than ten years last past have had. the exclusive

right for the fishing for salmon and other fish by means

of seines and other means and appliances in, over and up-

on that certain area of beach and waters thereon situate

in the District of Alaska, United States of America,

more particularly known and described as follows:
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That certain area) of beach, mostly bare at low water,

situated at the mouth of Ketchican Creek on Tongas

Narrows, in southeastern Alaska, and on both sides of

said mouth, extending- on the southerly side of Ketchi-

can Creek, as far as the southerly extremity of the sein-

ing grounds at a point in front of that certain mineral

claim known as the "Black Swan," described as recorded

in the original location notice now of record in the

office of the United States Commissioner at Wrangel,

Alaska, and extending on tihe northerly side of said

Ketchican Creek two hundred yards, more or less, fol-

lowing the shore line to the extremity of the seining

grounds, some of which beach has been cleared, and all

of which is and has been for several years last past, used

as a seining by said parties, and extends from extreme

higih-water mark to extreme low-water mark; said fish-

ing privilege including also the waters in front thereof;

and

Whereais, second party desires to purchase from first

parties the said fishing rights and all rights of said first

parties to the use of said beach and also all fishing rights

of said parties in the waters on and in front of said

beach, it being the intention of second party to erect a

cannery at some point in said vicinity for the canning

of salmon;

Now, therefore, this indenture witnesseth:

1. That said first parties hereby sell and convey to

second party, his heirs am] assigns forever, all their fish-

ing rights and privileges in and to the beach albove de-

scribed and the waters thereon and the waters thereof,
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and all other right, claim, possession and interest in and

to said above-described beach and watei*s thereon and

waters in front thereof, and hereby deliver possession

thereof to second party.

2. Second party hereby agrees to pay to first parties

for said rights and privileges, claim, possession and in-

terest so conveyed, the sum of nine thousand dollars

(-19,000.00), of which the sum of fifty dollars ($50.00), is

paid herewith, and the balance of said purchase price is

to be paid as follows, namely: Thirty-nine hundred and

fifty dollars ($3950.00), upon the delivery by first par-

ties to second party, at the Puget Sound National Blank

of Seattle, Washington (which delivery first parties agree

to make within days from date of this indenture),

of a proper abstract or certified copy of record of convey-

ances affecting said property and rights, showing the

origin of the rights of first parties therein and showing

no adverse claims or interest, accompanied by such fur-

ther conveyances as shall vest in second party good title

to said rights, interests, claims and privileges aforesaid.

First parties shall give second party ten days' written

notice of their readiness to furnish such abstract or cer-

tified copy and such further conveyances, and during

said time second party shall have the right to examine

the same before making such further payment. The

balance of said purchase price, namely, five thousand

dollars ($5,000.00) is to be paid at the time hereinbefore

set forth, that is to say: Second party shall keep an ac-

count of all salmon canned by him, his successors or

assigns, at the cannery or canneries to be erected by
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him in the vicinity of said location and to be operated

by him, his successors or assigns, and second party, his

successors or assigns-, shall pay first parties one-half cent

for each salmon so canned until full payment of the pur-

chase price herein stated has been made. The sum of

fifty dollars ($50.00) paid at this date and the said sum

of thirty-nine hundred and fifty dollars (|3950.00) to be

paid as aforesaid at the Puget Sound National Rank of

Seattle, are sums advanced to cover the royalty for the

first eight hundred thousand of fish to be canned, and

no further royalty shall be due or payable until fish in

excess of the number of eight hundred thousand shall

have been canned. When fish in excess of the number

of eight hundred thousand shall have been canned, there-

after second party, his successors or assigns, shall pay

to first parties, on the first day of October, in each year;

a royalty of one-half cent for each fish canned during

that year (in excess of the original eight hundred thou-

sand in number for which the royalty is advanced) until

the further sum of fire thousand dollars ($5,000.00) shall

have been paid for such royalties. When said further

sum of five thousand dollars ($5,000.00) shall have been

paid in royalties as aforesaid, then all payments shall

cease, but nevertheless, all said fishing rights and priv-

ileges and all the premises hereby conveyed shall there-

after remain the property of the party of the second

part, his heirs, successors and assigns forever.

3. In case the party of the second part, his successors

or assigns, shall in good faith take possession of said

fishing rights and privileges, and in good faith the bnsi-
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ness of fishing, for salmon thereon and the party of the

second part, his successors or assigns, shall thereafter

be dispossessed of said premises by act of the Govern-

ment or adverse "parties establishing a better right in

the proper court, or otherwise prevented by order or judg-

ment of any proper court from reasonably using said

premises or fishing rights far fishing purposes, in whole

or in part, then any sum remaining unpaid on account

of said royalties shall be thereby abated and remitted

in whole or in part, as the justice of the case shall re-

quire. If second party, his successors or assigns, shall

not be interfered with or interrupted by any such ad-

verse claim on the part of the Government or any other

person, but shall, nevertheless, fa'il by reason of their

own acts, to fish for salmon on said premises and by

reason of such failure, shall fail to can saimon in suffi-

cient quantities to pay the balance of said royalties on

or before October 1st, 190-1, then the balance of said roy-

alties shall, notwithstanding, become due and payable

and be paid on said date by second party, his successors

and assigns, to first parties, the same as if said fish had

been canned. First parties hereby agree that they will

not grant permission to any person or coi'poration what-

ever to erect any wharves or structures whatever on any

portion of said beach or to use any portion of said (beach

for the landing of boats or scows or for any other purpose

whatever, and will at all times use their best endeavors

to prevent any interference with the use and enjoyment

of said beach and fishing privileges by second party, his

successors and assigns, and in anv sale or transfer of the
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upland abutting on said beach, will expressly except and

reserve therefrom the rights of second party, his succes-

sors and aissigns, thereby granted. And said first par-

ties hereby warrant and agree to defend said premises,

rights and privileges to second party, his successors and

assigns, against the lawful claims and demands of all

persons claiming by. through, or under the parties of the

first part or any of them.

In witness whereof, the parties hereto have hereunto

set their hands and seals the day and year first above

written.

HENRY C. STRONG. [Seal]

ANNA B. STRONG. [Seal]

MICHAEL E. MARTIN. [Seal]

CARL A. SUTTER. [Seal]

Signed, sealed and delivered in presence of:

JOHN P. HARTMAX.
GEORGE DOUMONT.

State of Washington |

fSS.
County of King. J

This is to certify that on this 28th flay of February,

1900, before me, the undersigned, a notary public in and

for the State of Washington, duly commisisioned, sworn

and qualified, personally came and appeared Henry C.

Strong, individually, and Michael E. Martin, individu

ally, and Anna B. Strong, individually, they being per-

sonally known to me to be the same parties described in

and executed the said foregoing instrument as their and

Henry C. Strong and Michael E. Martin, and Anna B.



340 John R. Beckmcm et al.

Strong duly acknowledged to me that they signed, sealed

and executed the said foregoing instrument as their and

voluntary act and deed for the uses and purposes therein

mentioned.

Also at the same time and place personally appeared

Carl A. Sutter, to me known to the same person de-

scribed in and who executed the said foregoing instru-

ment as party of the isecond part thereto, and acknowl-

edged to me that he signed, sealed and executed the

same as his free act and deed for the uses and purposes

therein mentioned.

Witness my hand and official seal the day and year in

this certificate first above written.

JOHN P. HARTMAN,
Notary Public in and for the State of Washington, Re-

siding at Seattle, in said State.

< terrified checks received this May 22, 1900, from Carl

A. Sutter, thirty-nine hundred fifty dollars, the payment

herein agreed to be made at the Puget Sound National

Rank of Seattle.

H. C. STRONG.

M. E. MARTIN.

By C. L. TARKER,
Their Attorney.

United States,

District of Alaska.

I, Albert D. Elliot, exofficio recorder of deeds in and

for the District of Alaska, do hereby certify that the

within and forejjoinn instrument of writing was filed for
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record in iny office on the thirty-first day of May, A. D.

1900, at 10 o'clock, minutes, A. M., aud duly re-

corded in Miscellaneous Record No. "B," at pages 185,

186, 187, 188 of the Sitka Recording District Records of

the District of Alaska.

Attest: ALBERT D. ELLIOT,

Exofficio Recorder.

Plaintiff's Exhibit
U
F."

(No. 1164.)

This indenture, made this 19th day of September, A. D.

1899, by and between George W. Clark, and Catherine

E. Clark, his wife, of Ketchikan, Alaska, parties of the

first part, and Henry 0. Strong, of the same place, party

of the second part, witnesseth:

That the said parties of the first part, for and in con-

sideration of the sum of one dollar, lawful money of the

United States, to them in hand to be paid by the said

party of the second part, the receipt whereof is hereby

acknowledged, have granted, bargained, sold, remised,

released and forever quitclaimed, and by these presents

do grant, bargain, sell, remise, release and forever quit-

claim unto the said party of the second part, and to his

heirs and assigns forever, all of their undivided one-half

interest in and to the following described lots, tracts and

parcels of land lying and being situate on the north

and east side of Tongass Narrows, in tire Territory of

Alaska, and particularly known ami described as fol-

lows, to wit:



342 John R. Hechman ct ah

Commencing at a point oi' rook on the eastern, bank of

Ketchikan Creek where it empties into Tongiass Narrows,

which point is marked by a cross cut into the rock, one

foot above high-water mark; running thence northerly

and westerly along the shore of said Tongass Narrows,

one mile to a rock point similarly marked; thence at

about right angles back from said shore one-quarter (%)

of a mile to a cedar stake, upon which is cut a cross;

thence to the right at about a right angle following a

straight line generally parallel to said shore line, and

one-quarter P/4) of a mile distant therefrom, to a point

one-quarter (34) of a mile back of said place of beginning,

marked with a cedar stake; thence at about a right

angle to the right, one-quarter (Vi) of a mile to the place

of beginning; the whole being situate in the District of

Alaska, United States of America.

Together with all and singular the tenements, here-

ditaments and appurtenances thereunto belonging, or in

anywise appertaining, including all fishing rights and

water rights.

To have and to hold all and singular the said prem-

ises, together with the appurtenances, unto the said party

of the second part, and to his heirs and alssigns forever.

In witness whereof the said parties of the first part

have hereunto set their hands and seals this 19th day

of September, A. D. 1899.

GEO. W. CLARK. [Seal]

Mm CATHERINE E. CLARK. [Seal 1

,

Signed, sealed and delivered in the presence of:

JOHN P. HARTMAN,
As to Signature of Ceo. W. Clark.

C. L. PARKER.

[Two f1.00 Revenue Stamps.]
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State of Washington, i

f
SS.

County of King. J

This is to certify that on this 10th day of September, A.

D. 1S99, before me, the undersigned, a notary public in

and for the State of Washington, duly commissioned,

sworn and qualified, personally appeared the within

named George W. Clark, who is known to me to be one

of the identical persons described in, and who executed

the within and foregoing instrument, and he acknowl-

edged to me that he executed the same as his free and

voluntary act and deed, for the uses and purposes there-

in mentioned.

In witness whereof I have hereunto set my hand and

official seaJ this 19th day of September, A. D. 189<9.

[Seal] JOHN P. HARTMAN,
Notary Public in and for the State of Washington, Re-

siding at Seattle, in said County and State.

[Endorsed] : Deed to Property. No. S90A. Filed in

the office of the TJ. S. Commissioner at Wrangel, Alaska,

this 30th day of September, 1899, at four o'clock P. M.,

and recorded in Vol. F. of Deeds at page 11 and 12 of

the records of said office. Fred Page-Tustin, Recorder.
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In the United States District Court for the District of Alaska,

Division No. 1.

CARL A. SUTTER, H. C, STRONG, and

M. E MARTIN,
Complainants,

vs.

J. R. HECKMAN, THOMAS HECK-

MAN et al.,

Defendants.

Deposition of William Duncan.

The deposition of William Duncan, of Metlakahtla,

Alaska, taken before me, D. W. Figging, Commissioner

and exofficio Justice <of the Peace, at Metlakahtla, Alas-

ka, on the 23d day of May, 1901, pursuant to the stipu-

lation of the plaintiffs and defendants entered into be-

tween them by their respective attorneys on the 18th day

of May, 1901, and on the interrogatories and croiss-inter-

rogatories hereto attached is herein set forth:

The said William Duncan, being by me first duly sworn'

to testify to the truth, the whole truth, and nothing but

the truth says:

Answering Interrogatory 1, I say: My name is William

Duncan; my age is sixty-nine; I aim a resident of Metla-

kahtla, Alaska.

Answering Interrogatory 2, I say: Yes.

Answering Interrogatory 3, I say: I do not know his

Indian name.
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(Deposition of William Duncan.)

Answering Interrogatory 4, I say: It was brought to

me made out. I recognize the deed.

Answering Interrogatory 5, I say: I saw Mm make the

mark on the deed. I am the same William Duncan who

took his acknowledgment and signed it as justice of the

peace of the District of Alaska.

Answering Interrogatory 6, I say: I do not think I did,

because it was already explained by Mr. Berry himself.

I simply witnessed this, that he was perfectly satisfied

about the contents, Mr. Berry giving him $100.00, and

that was going to take that place as a fishing station. I

asked him if Charlie was satisfied with the $100.00, and

was willing to give Mr. Berry that stream, and the right

to locate on the stream, and he said "Yes."

Answering Interrogatory 7, I say: I remember I asked

him distinctly if he was willing to give Mr. Berry that

place for $100.00, and he said "Yes."' I asked him what

for, and he said my place at Ketchikan, and gave him

right to fish there, and he resigned his rights, whatever

they might be. He would not say anything against Mr.

Berry fishing there. He resigned his personal and fam-

ily rights. That is what he distinctly stated.

Answering Interrogatory 8, I say: I had no conversa-

tion with Charlie Dickson about the land, because I

knew that Mr. Berry was after the fishing rights, and he

resigned his fishing rights to Mr. Berry. I only recog-

nized that the man had fishing rights as against all other

Indians as an Indian custom, but knew nothing about

his rights in the land.
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(Deposition of William Duncan.)

Answering Interrogatory 9, 1 say: I could not misrep-

resent, because 1 did not know anything about the place,

or the man, or his rigths. Only that Charlie Dickson

was recognized as having the rights, as no other Indians

came there to interfere with him or dispute his rights.

Answering Interrogatory 10, I say: When I came to

the country fourteen years ago there was no Indian set-

tlement at Ketchikan. I had no dealings with the Indi-

ans at Tongas Narrows. I have been with Indians at

Metlakahtla from the year 1802, I started a colony there

that year. These Thlinkits at Tongas often called at my

place. My knowledge of the Indians in Alaska dates

back to 1860. I have occupied the position of mission-

ary to Indians at Metlakahtla from year 1862, but to

Alaska since 1S87.

Answering Interrogatory 11, I say: Yes.

Answering Interrogatory 12, I say: By commission

from the Governor at Sitka.

WILLIAM DUNCAN.

United States of America,
> ss.

District of Alaska. J

I, D. W. Figgins, Commissioner and exomcio Justice

of the Peace for the Precinct of Ketchikan, Alaska, do

hereby certify that the above deposition was taken be-

fore me and reduced to writing under my directions and

in my presence at Metlakahtla, Alaska, on the 23d day

of May, 1901, at 6:30 P. M. o'clock, in pursuance to the

stipulation hereinbefore referred to and on the inter-
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rogatories hereto annexed; that the above-named wit-

ness, before examination, was sworn to testify to the

truth, the whole truth, and nothing but the truth, and

that the said deposition was carefully by said witness

and then subscribed by him after correction and inter-

lineations were made therein.

Dated Metlakaktla, Alaska, May 23, 1901.

D. W. FICGINS,

Commissioner and Justice of Peace.

According to the stipulation hereto attached entered

into by and between Jno. R. Winn for the complainants

in the action of Carl A Sutter et al. vs. J. R. Heckman

et al. and Oscar Foote, attorney for defendants, the fol-

lowing interrogatories and cross-interrogatories prepared

by the respective parties are to be answered by William

Duncan, a witness on behalf of the complainants herein,

according to the terms and conditions of said stipulation:**********
Interrogatory 1. State your name, age and residence.

Interrogatory 2. I will ask you if you know an Indian

by the name of Charlie Dickson, who claimed some land

in and about Ketchikan, in the year of 1888?

Interrogatory 7. If you answer the last interrogatory

tory "Yes," state the Indian name of said Charlie Dick-

son, if you know.

Interrogatory 4. I will hand you Plaintiff's Exhibit

"A," which appears to be an original deed from the said

Charlie Dickson to A. W. Berry, under date of the 17th

day of April, 1888. and ask you if you remember the

occasion of said deed beino- made out?
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Interrogatory 5. Oharlie Dickson, in his testimony,

has stated that he thought or was led to believe that

when he acknowledged this deed that he thought, or

given to understand, that he only conveyed a small cabin

or house of his at Ketchikan, and near Ketchikan Creek;

I will now ask you, if you are the same William Duncan

who took the acknowledgment of the said deed -signed

the same as Justice of the Peace for the District of

Alaska?

Interrogatory 6. If you answer the last interrogatory

that you are the same William Duncan, state whether or

not you explained the nature of this instrument to Char-

lie Dickson before he placed his mark thereon?

Interrogatory 7. If you answer the last interrorgatory

"Yes," state what explanation, if any, you made to Char-

lie Dickson.

Interrogatory 8. If you had any conversation as to the

amount of land said deed conveyed, with Charlie Dick-

son, please state the entire conversation.

Interrogatory 9. Also will ask you if you in any man-

ner misrepresented any matters to Charlie Dickson at

said time as to the amount of land conveyed, or in any

other matter pertaining to said instrument?

Interrogatory 10. Will also ask you, how long you

have been dealing with the Indians in and about Tongas

Narrows, Metlakahtla and surrounding country, and

what position, if any, relative thereto you have occupied?

Interrogatory 11. Did Charlie Dickson make his mark

upon the said deed in question, and acknowledge the

same before you as a Justice of the Peace in and for

the District of Alaska?
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Interrogatory 12. Under what authority were you

acting and how did you come by the position of Justice

of the Peace in and for said District?

WINN & SHACKLEFORD,
Attorneys for Complainants.

/// the lulled States District Court, for the District of Alas-

ka, Division Number 1-

SUTTER, MARTIN, and STRONG,

vs.

HECKMAN, and ALASKA PACKERS'
ASSOCIATION (a Corporation).

No. 1,1(14.

Opinion.

The plaintiffs, Carl A. Sutter, M. E. Martin, and H. C.

Strong, bring their; suit in equity] against J. R. Heckman,

Thomas Heckman, and the Alaska Packers' Association,

a corporation, and in and by their bill allege, briefly, as

follows:

That on the 17th day of May, 1884, one Charles Dick-

son, a native Alaskan Indian, was the owner by right of

occupation, appropriation, and possession of certain lands

described in their bill as a hundred and sixty acres, and

that the said Dickson for many years prior to that time,

had held, claimed, owned, and possessed said land, which

was situated on Tongass Narrows, in Alaska, near the

present site of the town of Ketchikan; that the tract of

land is described as follows: "Commencing at a point of

rock of Hie eastern bank of Ketchikan Creek where it

empties into Tongass Narrows, which point is marked bj
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a cross cut into the rock one foot above high-water mark,

thence running northerly and westerly along' the shore of

Tongass Narrows, one mile to a point similarly marked;

thence about right angles back from said shore one quar-

ter of a mile to a cedar stake which is cut across; thence

to the right about right angles, following a straight line

generally parallel to said shore line, one-quarter of a mile

distant therefrom to a point one-quarter of a mile back

from the said) point to place of beginning marked with a

cedar stake: thence at right angles to the right one-qnar-

ter of a mile to the place of beginning, containing one

hundred and sixty acres, more or less."

It is further alleged that the said Charles Dickson, on

the 17th day of April, A D. 1888, conveyed the land de-

scribed as aforesaid to A. W. Berry, and that by various

transfers, deeds, and so forth, title vested in the said com-

plainants.

It is further alleged in said bill that the complainants

and their grantors, since the said transfer and conveyance

to said Berry have been in the actual possession of said

land so claimed and conveyed by the said Indian, and

have made extensive improvements on said lands amount-

ing in value to $40,000 or more, and that their possession

has been open, notorious, and continuous during all of

the years since said conveyance by said native Indian.

It is. claimed that said native Alaskan Indian used the

said ground in and about the mouth of Ketchikan Creek,

fnv the purpose of fishing and taking salmon at the prop-

er season, and that by his said conveyance of the upland,

complainants acquired all the rights of the said Indian
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to the uplands bordering on said Tongass Narrows, and

to all the fishing rights theretofore claimed by him on the

tide flats running out from said uplands to the deep water

of the sea; that the complainants have exercised these

rights of fishery for many years, and have occupied said

fide flats with their nets, taking salmon each year; have

removed the stumps, rocks, and debris from said tide flats

every spring so that they could be made useful for the

purpose of landing their nets thereon ; that during the

last year the Alaska Packers' Association and the other

respondents have interfered with the complainants in their

right of fishery, and have come in upon said grounds after

they had been so prepared by the plaintiffs and usurped

the same largely, and have attempted to monopolize the

grounds and prevent the plaintiffs from fishing thereon;

that the complainants wrongs are irremediable, and that

they have no speedy, complete, and adequate remedy at

law.

The respondents by their answer deny that Dickson was

the owner of said land conveyed by him ; deny that he did

convev ; deny the various conveyances alleged in the bill

whereby title is vested in the said complainants; deny

that respondents have used their nets in such a way as to

interfere with the plaintiffs or their rights of fishing;

deny that they have gone upon the said fishing grounds

for the purpose of preventing the complainants from tak-

ing fish, and finally practically deny all the allegations of

the bill of complaint.

The complainants reply, denying generally the new

matter set out in the answer.
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< >n the issues so made the case was referred to a referee

to take the testimony, which in due time was taken and

reported hack to the Court, and after argument the case

submitted to the Court on briefs.

In passing upon the demurrer to the complainants' bill

and the hearing of notice to show cause, the Court consid-

ered the various questions of law that have been raised

by the briefs and in argument of this case, and after con-

sidering the case anew, the Court sees no reason for chang-

ing its views before expressed upon the questions of law

presented. The Court held at that time that the complain-

ants, by their use and occupation of the lands described,

had acquired no rights in the tide-lands described by pre-

scription; that the right of fishery in the deep waters and

upon the tide flats along the Tongass Narrows on either

side of Ketchikan Creek Mas a common one, and that the

parties to this suit were equally entitled to take fish in

said waters, so long at least as neither party interfered

with the other in the exercise of such rights of fishery;

that if the complainants were the owners in fee of the up-

lands claimed by them, their littoral rightswould give them

no control over the tide lands for the purposes of fishing

ordinarily : But the Court also held that the owner of the

uplands which bordered upon the tide waters of Tongass

Narrows had certain littoral rights which at least gave

them a right of way from their upland holdings to the

deep waters of the sea for purposes of fishing or naviga-

tion.

Respondents now contend that the Court could not give

the complainants an exclusive right of way, and could not
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restrain the interference with that right by others desir-

ing to fish at the same point; even if in some manner they

should in fishing there interfere with the unrestricted

going and coming of the complainants with their nets

from their upland holdings to the deep waters of the sea

and in setting their nets and drawing them in again to the

uplands with the fish they might take therein; and insist

that this is a common right, and that all persons who de-

sire mayj engage in fishing at this same point and use all

the rights and advantage^ that the complainants may, in

landing fish either upon their upland holdings or upon

the tide flats.

It may be conceded for the purposes of this case that

in all navigable waters and arms of the sea in Alaska,

and in all rivers where not forbidden by law, that the

right of navigating said waters and fishing therein is a

common one to all the citizens of Alaska, and that no one,

other, perhaps, than the natives, can acquire any exclusive

rights, either in navigating said waters or fishing therein.

But after admitting this, it is evident to the Court that

such admission does not aid the respondents in this ac-

tion.

Riparian rights and littoral rights are practically one

and the same—certainly the same in principle. The word

"riparian" is derived from the Latin "ripa," a river bank,

and is used to describe the rights of owners of uplands

along running streams or rivers. The word "littoral" is

derived from (he Latin "lit.us," the seashore,and is used,aud

properly so, in describing the rights of the upland holders

along the sea shore or tide lands. But as before stated.
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the principle that controls largely the exercise of riparian

and littoral rights, is the same; and the authorities upon

the rights of the riparian owner apply with equal force to

the littoral rights of the owner of the uplands.

In the case of Yates vs. Milwaukee, Justice Miller, speak-

ing for the Supreme Court of the United States, says that

the owner of the wharf in that instance "is certainly en-

titled to the rights of a riparian proprietor whose land is

hounded by a navigable stream; and among those rights

are access to the navigable part of the river from the front

of his lot, the right to make a landing wharf or pier for his

own use or for the use of the public subject to such gen-

eral rules and regulations as the legislature may see

proper to impose for the protection of the rights of the

public, whatsoever those may be." "This riparian right,"

says the Court, "is property, and is valuable, and though

it must be enjoyed in due subjection to the rights of the

public which cannot be arbitrarily or captiously destroyed

or impaired, it is a right which, when once vested, the

owner can only be deprived in accordance with the estab-

lished law, and if necessary that it be taken for the public

good, upon due compensation." The case of Yates vs.

Jude, 18 Wis. 118, was relied on in argument as conclu-

sive of the case then before the Supreme Court of the

United States, the point relied on being that the laws of

the State settled certain rights which controlled in the

matter then before the Court. The Supreme Court, in

answering, uses die following language:

"This does not depend upon statute or local State law.

The law which governs the case is the common law, on
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which this court has never acknowledged the right of the

State court to control our decisions, except perhaps in a

class of cases where the State courts have established by

repeated decisions a rule of property in regard to land

only peculiar to the State."

The Court concludes as follows:

"On the whole, we are of the opinion' that Shepherdson,

as riparian owner of a lot bounded by a navigable stream,

had a right to erect this wharf, and that Yates, the1 appel-

lant, whether he be regarded as purchaser or licensee, has

the same right."

The rights of a riparian or littoral proprietor were well

stated by Lord Shelbourne in Lyon vs. Fishmonger's Com-

pany. He says:

"The rights of a riparian proprietor, so far as they re-

late to any natural stream, exist jure naturae, because

his land has by nature the advantage of being washed

by the stream ; and if the facts of Nature constitute the

foundation of the right, I am unable to see why the law

should not recognize and follow the course of Nature in

every part of the same stream.

"The title to the soil constituting the bed of a river

does not carry with it any exclusive right of property in

the running water of the stream, which can only be ap-

propriated by severance, and which may lawfully be so

appropriated by every one having a right of access to it.

It is, of course, necessary for the exercise of a riparian

right that the land should be in contact with the flow of

a stream ; but lateral contact is as good jure naturae as

vertical."
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It is true that the banks of a tidal river of which the

fore shore is left blank, at low water, is not always in con-

tact with the flow of a stream; but it is in such contact

for a great part of every day in the ordinary and regular

course of Nature, which is an amply sufficient foundation

for a natural riparian right."

It is believed that all littoral or riparian rights depend

upon the ownership of the land which is contiguous to and

touches upon the water; and in tide water, the upland

must come to the edge) of the water at low tide.

It is said that these rights do not attach to any lands

however near, if they do not touch, tide water. In Gould

on Waters, sec. 149.

"Riparian rights exist on the banks of navigable waters

as well ais of unnavigable streams. In the former case

they are subordinate to the public rights of navigation,

while in a non-navigable river all riparian owners might

combine to completely divert, pollute, or diminish the

stream. If a navigable river, the right of navigation

would intervene and prevent this being done. The rights

actually exercised by the proprietors of land on the

shores of tide waters are often dissimilar to those en-

joyed by proprietors above the flow of the tide, since

salt water is less available in the arts or for naviga-

tion, than fresh ; but a littoral proprietor, like a riparian

proprietor, has a right to the water frontage belong-

ing by nature to his land, although the only practical

advantage of it may consist in the access thereby afforded

him to the water for the purpose of using the. right of

navigation. This right of access is his only, and exists
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by virtue and in respect of his riparian property. It ex-

ists in the ease of tide waters, even wliere the shore is the

sovereign's property, both when the tide is out and when

it is in. It is distinct from the public right of naviga-

tion, and an interruption of it is an encroachment upon

a private right, whether caused by a public nuisance or

authorized by the legislature."

Again in Gould on Waters, sec. 150, it is said:

"This right is limited to the right of entry from one's

own estate upon the highway, and to pass from the high-

way to one's estate, and does not include tine right of re-

dress for an obstruction which is not against the front of

plaintiffs' and, even when it entirely closes the highway."

It is now quite generally held (and it is believed to be

the law) that a littoral or riparian right is a property in-

terest of such value that it cannot be taken without com-

pensation. In Wisconsin it was held that a railroad

company, acting under the authority of the State, could

not deprive the riparian owner of access to and from his

land without compensation, although the road was con-

structed beyond the waters' edge which was the boundary

of the riparian owners' land. In Breed vs. Lynn, Haskell

vs. New Bedford, and several other Massachusetts cases,

and in Pennsylvania vs. Wheeling Bridge Co., and many

other cases, it has been held that if a city so constructs

its sewers and drains discharging their contents into nav-

igable waters, that the contents are not carried away by

the currents or tide, but accumulate in front of a wharf

and obstruct the access of vessels, the owner of the wharf

may obtain relief by injunction against the. continuance
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of the nuisance. It is also said, that "the right of unob-

structed access is also limited to the front of the land, and

does not include the right, if the riparian owner fills out

his lentire frontage; to have the docks or water spaces on

either side kept open in order that he may have access to

the sides of his wharf."

It is also said:

"If a wharf is extended not only in front of one's own

land, butl also in front of that of an adjoining proprietor,

it is an encroachment on the latter' s right which may be

redressed by injunction."

We therefore have these propositions fairly well settled

by the decisions : First, that the owner of the upland ad-

joining tide waters has littoral rights in the tide flats and

the approaches to deep water, that are valuable, and are

property rights of which he cannot be deprived without

due compensation ; and, second, that he may construct

wharves upon these tide flats running out from his up-

lands and in front) thereof to deep water, unless he shall

so construct them as to make his wharves a nuisance or

a purpresture, and thereby to impede navigation and the

exercise of those rights enjoyed in common by all people.

It is also settled by high authority that the right to take

fish in the waters of the sea, and even along the tide flats,

is one common to all of the citizens. In what, then, are

the property rights of the littoral owner greater or more

sacred than the common right of all citizens to take fish?

The right of the littoral owner to construct a wharf in

front of his land is unquestioned; and it is clear that by

such construction he deprives all others from the right to
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tish or in any other way to occupy the ground covered by

his wharf. It is a matter of common information that

driving' piles and the construction of wharves thereon

make the taking of fish beneath the wharf practically im-

possible. Are we to say, then, that the littoral owner's

right of way across the tide flats to deep water permits

him to occupy the tide flats with his wharf whereby the

right of fishery is made impossible, and yet by cleaning

the flats from debris and other material that gathers

thereon, and making them practical for the use of his nets

and for the purpose of drawing them across the same,

and landing the fish upon the uplands, that he acquires

no higher or better right, in this behalf than that which

inures in common to all citizens to fish and navigate the

seas and rivers of our country?

It is believed that the principle which gives the littoral

owner a right of way and the right to construct a wharf

in front of his upland across the tide flats to the deep

water, may be also as clearly and reasonably applied to a

right of way that shall permit the littoral owner to exer-

cise certain possessory rights as a right of way to the deep

water of the sea over the tide flats, and that he may ac-

quire certain possessory rights of such right of way by

cleaning away the debris and material deposited thereon

and making it a clear and proper roadway from the deep

water to the upland over which he may pass and repass

with his nets in the act of fishing, unobstructed, and un-

interrupted by the nets or other appliances of those who

have a common right to take fish in the waters of the seas

and rivers of Alaska.
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It appears from the testimony in this case that the

nets commonly used by- fishermen in taking salmon are

from a hundred to several hundreds of fathoms in length.

A reasonable right of way to deep water for the pur-

pose of setting and bringing in these nets to the high

laud would certainly seem to be not less in width than

the shortest nets used, viz., six hundred feet, and that in

going over this right of way to and from the upland the

complainants should not be impeded or obstructed by

any others who may have the common rights of fishery

at this point. That the possessory rights exercised over

the right of way by the littoral owners in cleaning the

debris, stumps, timber, brush and stones therefrom,

gives the complainants' as clear a right thereto as if the

same was covered by a wharf. It is not intentded that

this right of way shall give the complainants exclusive

rights of fishery upon the tide flats, but it is intended

that in pursuing their vocation in taking fish from the

deep water or along tlhe tide flats in going and return-

ing to and from their upland holdings, they shall be in

nowise interfered with or hindered by other fishermen.

It seems clear to the Court that to this extent the prop-

erty rights of the littoral owners must be protected by

law, and that as in the case of the construction of a

wharf, any interference with the right of the littoral

owner or any interference with the littoral rights to the

upland owner, may be prevented by the restraining or-

der and injunction issuing from this Court.

It is claimed by, the defendants that under the act of

Congress of May 11, 1898, applicable to Alaska, that the
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language used in section 10 of said act gives all per-

sons ingress and egress on the waters of all streams,

whether navigable or otherwise. It is even claimed that

every upland claim is subject to this servitude. The

section referred to contains the following provisions:

"Provided, that no entry shall be allowed umler this

act on the lands abutting on navigable water of more

than eighty rods: Provided further, that there shall be

reserved by the United States a space of eighty rods in

width between tracts sold or entered under the provi-

sions of this act on lands abutting on any navigable

stream, inlet, gulf, bay or sea-shore, and that the Secre-

tary of the Interior may grant the use of such reserved

land abutting on the water front to any citizen or asso-

ciation of citizens, or to any corporation incorporated

under the laws of the United States or under the laws

of any State or territory, for landings and wharves,

with the provision that the public shall have access to

and proper use of such wharves and landingis at reason-

able rates of toll to be prescribed by the Secretary of

the Interior. And a roadway sixty feet in width to the

shore-line as near as may be practicable slhall be re-

served for the use of the public as a highway."

Without discussing the meaning of the section re-

ferred to. it is sufficient to say it has no application to

the question now before the Court, and even if it did

have, it would not give' the public generally the right to

cross the upland holdings or the uplands held and

patented by the United States to its citizens.

The rights of the complainants in this case are deter-

mined by the act, of Congress approved May 17, 1884.



3G2 John B. Hickman et al.

Section S of said act, or that part thereof more particu-

larly applicable to the case under discussion, reads as

follows:

"Provided, that the Indians or other persons in said

District shall not be disturbed in the possession of any

lands actually in their use or occupation or now claimed

by them, but the terms under which such persons may

acquire title to such lands is reserved for future legis-

lation by Congress." The words "lands actually in their

use or occupation, or now claimed by them," are very

broad, and would perhaps permit persons to claim any

extent of territory, and to convey their said possessory

claim or right to others. If their claim or possessory

right was a valuable one, it would be one that might be

conveyed to others; and if, under this act, the Indian,

Charles Dickson, was claiming any particular tract of

land at the time said act of Congress was approved, he

could couvey his possessory right and interest in and to

such claim to others, who might continue to occupy and

possess the same and use the same thereafter, or who

might continue to exercise the same possessory rights

over the land as had been exercised by the native Indian,

Charles Dickson.

The evidence in this case tenlds to show that the In-

dian, Charles Dickson, did occupy certain lands border-

ing on the tidewaters of Tongass Narrows, in Alaska,

and at the mouth of Ketchikan River or Creek, on the

17th of May, 1884, and had used, occupied, and claimed

the same for fishing purposes for a long period prior

thereto and it is equally apparent from the testimony in
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this case that the Indian, Charles Dickson, did not

claim and did not use for any purpose the whole of the

one hundred and sixty acres described in the deed

made and executed by Dickson to A. W. Berry. This

was an effort evidently made by the white man, or a

scheme entered into by Mr. Berry, and perhaps others,

to secure, under the act referred to, a possessory claim

or title to much more land than ever had been claimed

or used by the Indian, Dickson. This deed by Dickson,

while perhaps not acknowledged according to the stat-

ute, was a good, common-law deed, and conveyed all the

right, interest, claim and possession held by the Indian,

Dickson at the time of the passage of said act of Con-

gress, and at the time the deed conveying the title to

Berry was signed. This deed conveyed his possessory

rights and his fishing rights, whatever they were, in and

about the mouth of Ketchikan Creek. It gave Berry the

right to the uplands such as were occupied by him on the

said tide waters in which he and his grantees were and

should be protected under the act of Congress, to the

same extent that they would be under a patent, until the

Congress of the United States shall otherwise legislate.

The rights of the Indian and the rights of Berry and his

grantees were fixed and determined under the act of

1884, and not by subsequent legislation such as referred

to by defendants in their brief.

It is believed that the language used in the act of

Congress of May 17th, 1SS4, "used or occupied" limits the

following words "or claimed by them" used in the same

connection. Clearly Congress never intended that an
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Indian or a white man may say to his neighbors, "I

claim a hundred thousand acres or a million acres, or

any other amount of land between certain boundaries or

natural land marks as my individual property," and that

such claim would be protected by said acts and made

sacred to the rights of the claimant as a property right.

Undoubtedly, Congress did intend by the act to protect

possessory rights and to protect the rights of possession

of those who were actually in the use and occupation

of any particular scope 01 section of land without refer-

ence to the acreage thereof.

I conclude, therefore, fronr the testimony in this case,

although the same is very general, that the Indian,

Dickson, did use and occupy a few acres of land border-

ing upon the tide waters of Tongass Narrows in and

about the mouth] of Ketchikan Greek that was held and

used by him in fishing and taking salmon at that point;

that certainly the land used and occupied by him would

at least be equal to the six hundred feet in width of

ground by the Court given as a right of way to the deep

water. That is. the Indian occupied at least three hun-

dred feet on either side of Ketchikan Creek at or near

the mouth thereof where the creek empties into the tide

waters of Tongass Narrows; that the grantees of said

Dickson, these plaintiffs, have a possessory right to so

much of said land at least, in which they should be pro-

tected by said act of 1884, and such other lands, as the

said grantors have held actual possession of and have

reduced to actual use and occupancy since said conve«7

since was made.
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Considering all the testimony in said case, the Court

ran find no good reason for changing the views before

expressed in this case on the hearing for a temporary re-

straining order. It follows, therefore, that a perman-

ent injunction will be granted to the complainants in this

case to restrain all interference with their rights of in-

gress or egress to the uplands in and about the mouth

of Ketchikan Creek and on the tide flats of Tongass Nar-

rows to the extent of six hundred feet, three hundred

feet on each side of said creek.

[Endorsed]: No. 1164. Sutter et al. vs. Heckman et,

al. Opinion of the Court. Filed! June 28, 1901. W. J.

Hills, Clerk.

/// the United States District Court fur the District of Alaska,

Division No. 1.

CARL A. SUTTER, H. S. STRONG and

M. E. MARTIN,

Plaintiffs,

vs.

J. R. HECKMAN, THOMAS HECK-' ) No
- M**-

MAN, OTTO MILLER and the

ALASKA PACKERS' ASSOCIA-

TION (a Corporation),

Defendants.

Findings of the Court.

This suit was referred by order of this Court, made and

entered on the 2Uth day of January, 1901, to H. H. Fol-
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som, as referee of this Court, to take the testimony here-

in and report the same to the Court. Thereafter, the tes-

timony having been fully taken, was on the 25th day of

May, 1901, reported back to the Court, and thereupon the

said cause came on to be heard and the same was sub-

mitted on the testimony as reported, and the written

briefs and arguments of the counsel.

Upon consideration of the same, the Court doth find:

First.—That Charles Dickson, an Indian, had settled

upon the uplands near the mouth of Ketchikan Creek,

in tlic District of Alaska, at the tide waters of Tongass

Narrows, and had occupied and possesssed certain lands

at said place, on which were constructed the houses in

which he and his family lived, and from which, during

certain portions of the year he carried on and conducted

the business of fishing, in the manner and in accordance

with the usual customs of the Indians; that, by such oc-

cupation and use of said uplands the said Charles Dick-

son on the 17th day of May, 1884, and for many years

prior thereto, was, and had been in the actual possession

of the uplands in and about the mouth of said Ketchikan

Creek, as aforesaid.

Second.—That by virtue of conveyance made to these

plaintiffs by their several grantors, one of wiioru was the

said Charles Dickson, all the right, title and interest of

the said Charles Dickson in and to the uplands in and

about the mouth of the said Ketchikan Creek was con-

veyed to these plaintiffs.

Third.—That tlhe said Charles Dickson, tihe Indian who

first claimed by possession, title to said lands, never at
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any time claimed one hundred and sixty acres, as de-

scribed in the deed of the said Dickson to A. W. Berry,

and dated the 17th day of April, 1888; that he actually

occupied a small tract of land, sufficient for the small

houses in which he lived, and for the said fishing busi-

ness according to the primitive methods then employed by

Indians. Just how much land was sol occupied and used

by said Indian prior to 1884 this Court is unaible to de-

termine from the evidence presented! in the case. That

the only land that was protected to an Indian or any

other persou by the act of 1884! were sudh lands as were

used and occupied by such persons at that time, and

that had been so occupied, possessed! and used by them

prior thereto.

Fourth.—That since the year 1888 these plaintiffs by

themselves and their grantors have occupied and reduced

to possession a very considerable portion of the one hun-

dred and sixty acres of land described in the deed of

Dickson to Berry, and have used, occupied and possessed

all that portion thereof immediately about the mouth

of the said Ketchikan Creek, bordering on Tongass Nar-

rows as aforesaid.

Fifth.—That the plaintiffs for many years have cleared

the tide fiats in and about the mouth of Ketchikan Greek

from stones, trees, stumps, and other debris that has

drifted thereon, each and every year before the begin-

ning of the fish season, and have prepared the said flats

for fishing purposes, and during the fishing season 'have

fished thereon, and on so much of said flats and the up-

lands as immediately surround the mouth of the said

Ketchikan Creek.
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CONCLUSIONS OKI LAW.

That by reason of the possessory right and title of

these plaintiffs in and to the uplands in and about the

mouth of said Ketchikan Creek bordering upon the Ton-

glass Narrows, and their acts of possession in clearing

the tide flats in front of the same, the plaintiffs are en-

titled to the exclusive use for fishing purposes of so much

of the tide flats as lies between the uplands so owned

and possessed by plaintiffs and the deep water of the sea

as may be necessary for a rigiht of 'way to and from the

said deep water1 in the use of their fishing nets, and for

the purpose of landing their seines thereon and upon

the uplands adjacent thereto.

Second.—That six hundred feet along the shore line

of Tongass Narrows (being three hundred feet on each

side of Ketchikan Creek) is a reasonable and proper

space as a right of way for the said plaintiffs from their

said uplands to the deep water of the sea, and in setting

their seines, and landing the same in their fishing; busi-

ness, and tliey are entitled to the sole and unrestrained

use thereof for such purposes.

Dated this 28th day of June, 1901.

M. C. BROWN,

Judge.
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CARL A. SUTTEE, H. C. STRONG and

M. E. MARTIN,
Complainants,

vs.

J. R. HECKMAN, THOMAS IIECK-

MAN and the ALASKA PACKERS-'

ASSOCIATION (a Corporation),

Respondents.

Decree.

In consideration of the findings of fact and conclusions

of law aforesaid, it is ordered, adjudged and decreed by

the Court that the complainants have the undisputed

use and occupancy of a highway from their upland hold-

ings to the deep waters of the sea on Tongass Narrows,

in and about the mouth of Ketchikan Creek, Alaska, of

six hundred feet in width, being three hundred feet along

the shore line of Tongass Narrows on each side of said

Ketchikan Creek; that is to isay, beginning on the east-

erly side of Ketchikan Creek where the bank thereof

meets the shore line of Tongass Narrows, and running

in a southeasterly direction from tlhe shore of said creek

along the high tide line on Tongass Narrows tlhree hun-

dred feet, and from the westerly side of said creek run-

ning three hundred feet along said high tide line in a
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northwesterly direction and extending out from said

high tide line and across the flats on each side thereof to

deep water, the said right of way aforesaid to extend

from the meander shore line on a line extended parallel

with the end lines of the Clark & Martin claim as shown

on the blue print offered in evidence in this case and on

file herein, marked Plaintiffs' Exhibit "E," 11G4, Which

said right of way has been cleared of stumps, trees, stones

and debris and occupied by the complainants and their

grantors as such for many years prior to May 17th, 1884;

that the defendants, and each and all of them, their

agents, servants, and employees, be, and they are here-

by permanently restrained and enjoined from in any

manner interfering with the complainants in their use

of said right of way in going from their -said upland

holdings to the deep waters of the sea. and from inter-

fering witb the complainants or in any manner retard-

ing or delaying them in the use of their seines and nets

in spreading the same in the approaches to tine deep

water, and in drawing them in upon the said tide flats

or their upland grounds, and that they, and each of them,

are further restrained and enjoined from in any manner

interfering, hindering, or delaying the complainants in

the use and occupation of the said right of way for the

purpose of pursuing theii business of fishing, and going

to and from their upland holdings to the deep water of

the sea, and in so drawing and setting their seines, with-

out let, hindrance, or delay from anyone, over said right

of way to their said upland holdings.
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It is further ordered and decreed that the costs of this

suit to be taxed by the clerk as by law provided, the fees

aud cfharges of the referee and stenographer for taking

the testimony and reporting the same to this Court to be

paid one moiety by each party.

Done in Chambers this 28th day of June, A. D. 1901.

(Signed) M. 0. BROWN,
Judge.

In the United States District Court for the District of Alaska,

f Division No. 1

CARL SUTTER et al.,

vs.

J. R. HECKMAN et al.,

Complainants,

No. 11G4.

Respondent. /

Motion for New Trial.

The respondents by counsel hereby moves the Court to

vacate and set aside the decree rendered in the above

cause and filed with the clerk of said court June 28. 1901,

and to grant a new trial of said cause upon the following

grounds, to wit:

I.

That the evidence is insufficient to justify the findings

of fact made by the Court, in that tliere is no evidence

to show that Charles Dixon or any of his grantees ever

occupied or possessed any portion of the upland in or
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about the mouth of Ketchikan Creek in the District of

Alaska.

II.

That the evidence is insufficient to justify the finding

of fact to the effect that since the year 1888 these plain-

tiffs, by themselves and their grantors, have occupied

and reduced to possession a very considerable portion or

any portion of the one hundred and sixty acres of land

described in the deed of Dixon to Berry, and have used,

occupied, and possessed all that portion immediately

about the mouth of the said Ketchikan Creek bordering

on Tongass Narrows.

III.

That the findings of fact made by the Court are in-

sufficient upon which to base the conclusions of law

found by the Court, or the decree rendered by the Court

in this cause for the reason that the Court failed to find

what amount of upland was actually possessed and oc-

cupied by plaintiffs and their grantors, or what amount

of land was necessary to enable them to conduct the

business in which they were engaged.

IV.

That the Court erred in finding as a conclusion of law

that plaintiffs are entitled to three hundred feet of tide

lands on each side of Ketchikan Creek and between the

upland and deep water, exclusively for fishing purposes.

V.

That the Court erred in finding as a conclusion of law

that plaintiffs are entitled to 600 feet along the shore
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line of Tongass Narrows as a right of way for the plain-

tiffs from their said uplands to deep water, and that the

plaintiffs are entitled to the sole and unrestrained use

thereof for such purposes.

VI.

That the Court erred in decreeing that the complain-

ants are entitled to the undisputed use and occupancy of

a highway from their upland holdings to the deep waters

of the sea on Tongass Narrows in and about the mouth

of Ketchikan Creek, Alaska, of GO feet in width, being

300 feet along the shore line of Tongass Narrows on each

side of Ketchikan Creek, for the reason that neither the

evidence in this cause nor the findings of fact made by

the Court herein warrants such decree.

VII.

That the Court erred in enjoining the defendants, their

agents, servants, and employees, permanently from in

any manner interfering with the complainants in their

use of a right of way in going from their upland hold-

ings to deep water of the sea, and from interfering with

the complainants or in any manner retarding or delay-

ing them in the use of their seines and nets in spreading

the same in the approaches to deep water, and in draw-

ing them in and upon the said tide fiats or their upland

grounds, for the reason that there is no evidence to jus-

tify such decree, and no finding by the Court that com-

plainants are the owners, or in possession or occupation,

of any certain parcel of upland bordering on Tongass

Narrows, or any portion of uplands adjacent to the

mouth of Ketchikan Creek.
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This motion is based upon the records, papers and files

in this case.

OSCAR POOTE,

Attorney for Respondent.

[Endorsed] : No. 1,164. In the United States District

Court, District of Alaska, Div. No. 1. Carl Sutter et al.,

Plaintiffs, vs. J. R. Heckman et al., Defendants. Motion

for New Trial. Piled July 18, 1901. W. J. Hills, Clerk.

Oscar Foote, Attorney for Defendants.

CARL A. SUITER et al.

' No. 1,164.

. Dec. 20, 1901.

J. R. HECKMAN et al. j

Order Denying Motion for New Trial.

On this day came on to be heard the motion of the de-

fendant for a new trial of this cause, plaintiff being

represented by J. R. Winn, Esq., defendant being repre-

sented by Oscar Poote; and after the Court being ad-

vised in the premises denies said motion, to which order,

judgment and ruling of the Court defendant by counsel

excepts.

Whereupon Court adjourned till 10 o'clock A. M. to-

morrow.

MELVILLE C. BROWN,
Judge.



vs. Carl A. Sutler et al. 375

In the District Court of the United States, in and for the

District of Alaska, Division No. 1.

IN EQUITY.

CARL A. SUTTER, H. S. STRONG,

and M. E. MARTIN,
Plaintiffs,

vs.

.
(Copy.)

J. R. HECKMAN, THOMAS HEOK- > No . 1)164<

MAN, OTTO MILLER, and THE
ALASKA PACKERS' ASSOCIA-

TION (a Corporation),

Defendants.
__

Bond on Appeal.

Know all men by these presents, that we, the Alaska

Packers' Association as principal, and E. R. Pond, Gus-

tave Niebaum, John Olds, and V. McFarland, as sure-

ties aire held and formally bound unto the complainants,

Carl A. Sutter, H. S. Strong and M. E. Martin, in the

full and just sum of |")Ofl.OO, to be paid to the said com-

plainants, their certain attorneys, executors, adminis-

trators or assigns:

To which payment, well and truly to be made, we bind

ourselves, our heirs, executors and administrators, joint-

ly and severally, by these presents.

Sealed with our seals and dated this 11th day of July,

ini the year of our Lord, one thousand, nine hundred

and one.
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Whereas, lately in the United States District Court for

the District of Alaska for Division No. 1, in a suit pend-

ing in said Court between said Carl A. Sutter, H. S.

Strong and M. E. Martin, plaintiffs, and J. R. Heckman,

Thomas Heckman, Otto Miller and the Alaska Packers'

Association, as defendants, a decree was rendered

against the said defendants and in favor of the said

complainants; and the said defendants, having obtained

an appeal and filed a copy thereof in the clerk's office

of the said Court, to reverse the decree in the aforesaid

suit, and a citation directed to the said Carl A. Sutter,

H. S. Strong and M. E. Martin, citing and admonishing

them to be and appear at a session of the United States

Circuit Court of Appeals for the Ninth Circuit, to be

holden at the city and county of San Francisco, State

of California in said Circuit, on the 3d day of February,

next, 1902.

Now, the condition of the above obligation is such that

if the defendants shall prosecute said appeal to effect

an answer of damages and costs, if they fail to make

the said appeal good, then the above obligation to be

void; else to remain in full force and virtue.

ALASKA PACKERS' ASSOCIATION,
I
Seal Alaska Packers' t> t , ^ w T\m?i"M

Association.] ' B? °- W -
I>0»N,

Secretary

E. B. POND.

V. McFARLAND.

JOHN OLDS.

G. NIEBAUM.
Approved by:

(Sgd.) MELVILLE C. BROWN,
U. S. Dist. Court, Dist. of Alaska.
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State of California, \
City and County of San Francisco.

j

E. B. Pond and G. Neibaum, being severally sworn,

deposes and says that he is one of the sureties named

on the within bond; that he is a resident and house-

holder within the State of California, and that he is

worth the sum stated therein, to wit, the sum of five

hundred dollars ($500) over and above his just debts and

liabilities, and properly exempt from execution.

E. B. POND.

G. NIEBAUM.

Subscribed and sworn to before me this 12th day of

July, A. D. 1901.

[Seal] N. E. M. SMITH,

Notary Public in and for the City and County of San

Francisco.

United States, 1

District of Alaska. J

V. McFarland and John Olds, being severally sworn,

avers that he is one of the sureties named in the above

bond that he is a resident and a householder of the Dis-

trict of Alaska, that he is worth the sum of five hun-

dred dollars over and above his just debts and liabilities

properly exempt from execution.

V. McFARLAND.
JOHN OLDS.
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Subscribed and sworn to before rue this 27th day of

December, 1901.

[Notary Seal] T. R. LYONS,

Notary Public for Alaska.

[Endorsed] : Iu Equity. No. 1,164. In the District

Court of the United States, in and for the District of

Alaska,, Division No. 1. Carl A. Sutter, H. S. Strong,

and M. E. Martin versus J. R. Hecknian, Thomas Heek-

nian, Otto Miller and The Alaska Packers' Assn., a Cor-

poration. Bond on Appeal. Filed Dec. 27, 1901. W.

J. Hills, Clerk. Ckickering & Oregory, Attorneys at Law,

222 Sansome street, San Francisco, Cal.

In the District Court of the United States, m and for the

District of Alaska, Division No. 1.

IN EQUITY.

CARL A. SUTTER, H. S. STRONG,

and M. E. MARTIN,

Plaintiffs,

vs.

J. R. HECKMAN, THOMAS HECK- ) No -
lAM -

MAN, OTTO MILLER, and The AL-

ASKA PACKERS' ASSOCIATION (a

Corporation )

,

Defendants.

Notice of Appeal.

The above-named defendants, conceiving themselves ag-

grieved by the decree made and entered in the above-en-
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titled cause on the 28th day of June, 1901, do hereby ap-

peal from said order and decree of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the rea-

son specified in the assignment of errors, which is filed

herewith, and they pray that this appeal may be allowed

and that a transcript of the record, proceedings and pa-

pers upon which the said order was made, duly authenti-

cated, may be sent to the said United States Circuit Court

of Appeals for the Ninth Circuit.

Dated December 27th, 1901.

OSCAR FOOTE,

CHICKERING & GREGORY,

Attorneys for said Defendants.

The foregoing appeal is allowed.

MELVILLE C. BROWN,
United States District Judge for Alaska.

[Endorsed] : In Equity. No. 1104. In the District

Court of the United States in and for the District of Al-

aska, Division No. 1. pari A. Sutter, H. S. Strong and

M. E. Martin, vs. J. K. Heckman, Thomas Heckman, Otto

Miller, and the Alaska Packers' Assn., a Corporation. No-

tice of Appeal. Filed December 27, 1901. W. J. Hills,

Clerk. Chickering & Gregory, Attorneys at Law, 222

Sansome St., San Francisco, Cal.
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In the District Court of the United States, in and for the

District of Alaska, Division No. 1.

IN EQUITY.

CARL A. SUTTER, H. S. STRONG,
and M. E. MARTIN,

Plaintiffs,

vs.

J. R. HECKMAN, THOMAS HECK- \ No. 1,104.

MAN, OTTO MILLER, and The AL-

ASKA PACKERS' ASSOCIATION (a

Corporation),

Defendants. /

Assignment of Errors.

Now, on the 27tli day of December, 1901, come the said

defendants by Oscar Foote and Chickering and Gergory,

their solicitors, and say that the decree in said cause is

erroneous and against the just rights of said defendants,

for the following reasons:

First.—Because the evidence shows that the complain-

ants have not, and never had, the undisputed use and oc-

cupancy of the highway six hundred (600) feet in length,

named in the decree herein, extending from the line of or-

dinary high-water mark to deep water in front of the up-

lands alleged to belong to said complainants.

Second.—Because the evidence shows that the said al-

leged highway extends! over the lands between the line of
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ordinary high-water mark and ordinary low-water mark,

and the same are tide lands which are not the exclusive

property of the said complainants, or of any one of them,

and in which they have no rights greater than the rights

of the defendants herein.

Third.—Because the evidence shows that the said tide

lands and the said right of way has not been occupied by

the said complainants, or their predecessors in interest,

exclusively or adversely to these defendants or to the

world.

Fourth.—Because the evidence fails to show that

Charles Dickinson, alleged to be the predecessor in in-

terest of the complainants, was on May 17th, 1884, or

at] any other time, the owner, by right of occupation, ap-

propriation or possession, of the uplands immediately

bordering upon the said right of way.

Fifth.—Because the evidence shows that the complain-

ants are not the) owners, or in the possession of, the said

uplands bordering upon the tide lands covered by the said

alleged highway.

Sixth.—Because the evidence shows that the said tide

lands have for a long time prior to the commencement of

this cause, been used by fishermen who supplied salmon

to the cannery belonging to the Alaska Packers' Associa-

tion.

Seventh.— Because the evidence shows that the com-

plainants, Henry S. Strong and M. E. Martin, had, prior

to the commencement of this action, sold to the com-

plainant, Carl A. Sutter, all the rights of the said Strong

and said Martin in and to the fishing rights and privi-
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leges belonging to the said tide lands and the water there-

to.

Eighth.—Because the evidence shows that the com-

plainant, Carl A. Sntter, has no interest in or to said up-

lands or said tide 1 lands other than the alleged right of

of fishing therefrom.

Ninth.—Because the evidence shows that the defendants

have not interfered with the complainants in the exercise

of their common right of fishery from said tide lands and

in the waters upon and about the same.

Tenth.—Because the evidence fails to show that the de-

fendants, or anyone of them, or their agents or employees,

have given out or threatened that they will use said tide

lands, or any part thereof, in such a way as to interfere

with the common right of fishery of said complainants

therefrom.

Eleventh.—Because the evidence shows that the com-

plainants have not, nor has any one of them, an exclusive

right of using said tide lands or of fishing therefrom.

OSCAR FOOTE,

CHICKERING & GREGORY,

Attorneys for Defendants.

Twelfth.—Because the Court below overruled a motion

for a new trial in the above-entitled cause made and in-

terposed by the defendants, appellants.

CHICKERING & GREGORY,

OSCAR FOOTE,

Attorneys for Defendants.
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[Endorsed]: In Equity. No. 1164. In the District

Court of the United States in and for the District of Al-

aska, Div. No. 1. Carl A. Sutter, H. S. Strong and M.

E. Martin, vs. J. R. Heckman, Thomas Heckman, Otto

Miller, and the Alaska Packers' Association, a Corpora-

tion. Assignment of Errors. Filed December 27, 1901.

W. J. Hills, Clerk. Chickering & Gregory, Attorneys at

Law, 222 Sansome St., San Francisco, Cal.

In the United States District Court for the District of Alaska,

Division, No. 1.

CARL A. SUTTER, H. S. STRONG,
\

and M. E. MARTIN, \

Plaintiffs, I

vs. /

J. R. HECKMAN, The ALASKA PACK- > No -
i*164 -

ERS' ASSOCIATION (a Corporation),

THOMAS HECKMAN, and OTTO
MILLER,

Defendants, Appellants.

Citation.

United States of America—ss.

The President of the United States, to Carl A. Sut-

ter, H. S. Strong, and M. E. Martin, Greeting:

J. R. Heckman, The Alaska Packers' Association, a

corporation, Thomas Heckman, and Otto Miller, the

above-named defendants, having on this day been granted

an order of appeal to the United States Circuit Court
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of Appeals for the Ninth Circuit, from the decree en-

tered on June 2Sth, 1901, in the above-numbered suit,

and the above-named Court, brought by Carl A. Sutter

et al., against the said defendants; and the bond on ap-

peal of the said defendants having this day been filed

and approved:

You are hereby cited and admonished to be and appear

before the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California, on Feb-

ruary 3d, 1902, to show cause, if any there be, why the said

decree should not be corrected, and speedy justice should

not be done to the parties in that behalf.

Given under my hand at Juneau, Alaska, on December

27, 1901.

MELVILLE C. BROWN.
Judge.

United States,

District of Alaska.

Oscar Foote, being duly sworn, on his oath avers that

he is attorney for the within named defendants and ap-

pellants; that upon the refusal by the plaintiffs' attor-

neys to accept service of the foregoing citation, this af-

fiant on December 30th, 1901, delivered personally to J.

R. Winn, one of the attorneys for plaintiffs, a full and

true copy of the foregoing citation, together with a true

copy of the notice of appeal in the same cause; that L. P.

Shackelford, also an attorney in said cause, was person-

ally present in court when the appeal was allowed and

the bond approved by the Judge thereof.

[Seal] OSCAR FOOTE.
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Subscribed and sworn to before ine this 30th day of

December, 1901.

W. J. HILLS,

Clerk United States District Court for District of Al-

aska, Division No. 1.

fit the United States District Court, in and for the District

of Alaska, Division No. J.

IN EQUITY.

CARL A. SUTTER et al.,

Plaintiffs,

vs.

J. R. HECKMAN, The ALASKA PACK- \ No. 1,164.

ERS' ASSOCIATION, (a Corpora-

tion), THOMAS HECKMAN, and:

OTTO MILLER,

Defendants, Appellants.

Affidavit of Oscar Foote.

United States,

District of Alaska.

Oscar Foote, being duly sworn, on his oath avers that

he is a resident of Alaska ; that he has visited the vicin-

ity of the mouth of Ketchikan Creek, Alaska, during the
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\

fishing season, and that he is familiar with the fishing

conditions and the beach at that point ; that in the above-

entitled suit the value of the subject matter at entry of

decree, and now, exceeds two thousand dollars besides

costs.

OSCAR FOOTE

Subscribed and sworn to before me this 27th day of

December, 1901.

[Seal] T. R. LYONS,

Notary Public for Alaska.

[Endorsed]: No. 1164. In the United States District

Court, District <of Alaska, Division No. 1. Carl A. Sut-

ter et al., Plaintiffs, vs. J. R. Heckman et al., Defendants.

Affidavit of Value. Filed December- 27, 1901. W. J.

Hills, Clerk. Chickering & Gregory, Oscar Foote, Attor-

neys for Defendants, Appellants.
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United States of America,

"

District of Alaska,

Division No. 1.

In the District Court of tin United States for the District of

Alaska, Division No. 1.

CARL A. SUTTER, H. C. STRONG, and

M. E. MARTIN,

Complainants,

vs.

No. 1,164.

J. R. HECKMAN, THOMAS DECK-

MAN, OTTO MILLER and the AL-

ASKA PACKERS' ASSOCIATION

fa Corporation),

Clerk's Certificate to Transcript.

I. W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that the foregoing 333 typewritten and written pages,

numbered from 1 to 333, inclusive, is a full, true, and cor-

rect copy of the records and proceedings in the above

and therein entitled cause as the same remains of record

and of file in the office of the clerk of said Court; and that

the same constitute and is a return to the notice and or-

der allowing appeal, save and except certain interlocutory

proceedings and preliminary proceedings. And I fur-
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ther certify that the costs of the foregoing return and in-

cidental to said appeal amount to the sum of seven dollars

and eighty cents ($7.80) ; that the transcript was pre-

pared by the appellant.

In testimony whereof I have hereunto set my hand and

affixed the seal of said Court at Juneau, Alaska, this 31st

day of December, A. D. 1901.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed] : No. 792. In the United States Circuit

Court of Appeals, for the Ninth Circuit. J. R. Heckman,

The Alaska Packers' Association (a Corporation), Thom-

as Heckman, and Otto Miller, Appellants, vs. Carl A. Sut-

ter, H. S. Strong, and M. E. Martin, Appellees. Tran-

script of Record upon Appeal from the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Filed January 8, 1902.

F. D. MONCKTON,

Clerk.


